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I. INTRODUCTION 

Ten years ago, in the wake of Mississippi’s adoption of meaningful civil justice reforms, we declared in this Law Review that 
the state’s legal climate had been transformed and that Mississippi was “open for business.”1 Before that time, Mississippi 
was known as the “lawsuit capital of the world.”2 Our article documented the improvements in Mississippi’s business and 
healthcare environment as a result of civil justice reform legislation and Mississippi Supreme Court action.3 

  
This article revisits the reforms that turned the tide and explores their effect over the past decade. Today, Mississippi doctors 
pay malpractice insurance premiums that are, on average, one-third of the amount they paid in 2004-- helping the state attract 
more physicians and improving access to care. Businesses that might have closed shop have instead expanded their 
operations in Mississippi. Mississippi courts are now focused on deciding the claims of Mississippians with potentially 
meritorious cases instead of spending resources on lawsuits brought by people with no connection to the state. Outlier awards 
have become less common. Defendants pay their “fair share” of awards, but no longer have to pay for the fault of others. 
  
But Mississippi cannot simply rest on achievements that occurred over a decade ago. As we said in our earlier article, “gains 
can become ground lost if these efforts stop.”4 Mississippi has undertaken little civil justice reform since 2004. In the 
meantime, regional competitors, such as Tennessee, and other states that compete with Mississippi to attract jobs have 
enacted civil justice reforms too, and in some cases have gone further than Mississippi. In addition, some goals of 
Mississippi’s earlier reforms have not been fully realized, and new issues have arisen that need to be addressed. *114 This 
article explores three areas for future action: facilitating representative juries, addressing asbestos and silica litigation abuses, 
and eliminating “phantom damages.” The article then highlights some additional reforms that would help ensure that 
Mississippi remains competitive moving forward. 
  
The article concludes that civil justice reform in Mississippi has been a success. As we observed earlier, Mississippi went 
“from being the poster child of litigation abuse to a shining example of how a state can join the legal mainstream and foster 
economic growth through legal reform.”5 But more is needed to take care of unfinished business from the last round of civil 
justice reforms and address changing circumstances. 
  

II. ADDRESSING FORUM SHOPPING AND JACKPOT JUSTICE 

Mississippi’s comprehensive 2002 and 2004 civil justice reforms improved many aspects of the state’s civil justice system. 
Here, we revisit how the Legislature addressed Mississippi’s reputation as a litigation magnet known for “jackpot justice.”6 
The Mississippi Supreme Court also played a significant role in the transformation of the state’s legal climate, overturning 
outlier awards, safeguarding a defendant’s ability to appeal an adverse verdict, reining in prejudicial multi-plaintiffs trials, 
and strengthening expert testimony standards.7 
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A. Lawsuits Must Have a Connection to Mississippi 

Legislative reform significantly limited the ability of plaintiffs’ lawyers to forum shop in Mississippi. Prior to reform, 
plaintiffs’ lawyers could file a lawsuit in any county in which any defendant “may be found,” the cause of action accrued or, 
in the case of a business incorporated in Mississippi, where the business was domiciled.8 Mississippi’s permissive venue law 
allowed plaintiffs’ lawyers to bring their lawsuits in areas with a history of returning large awards. Often, the forum of choice 
was the Twenty-second Judicial District, serving counties then labeled by the American Tort Reform Foundation as Judicial 
Hellholes (Copiah, Claiborne, and Jefferson *115 Counties).9 60 Minutes crowned Jefferson County the “jackpot justice 
capital of America.”10 More than 21,000 people were plaintiffs in Jefferson County between 1995 and 2000, even though the 
county had fewer than 10,000 residents.11 Eager for business, more out-of-state lawyers licensed in other jurisdictions took 
the Mississippi Bar exam in February 2004 than Mississippi residents.12 Even a federal appellate court recognized that 
Mississippi’s state courts were “a mecca for plaintiffs’ claims against out-of-state businesses.”13 

  
The Legislature tightened Mississippi’s venue requirements for medical malpractice claims in 2002 and for other lawsuits in 
2004. Now, malpractice lawsuits against health care providers “shall be brought only in the county in which the alleged act or 
omission occurred.”14 Other lawsuits “shall be commenced in the county where the defendant resides, or, if a corporation, in 
the county of its principal place of business, or in the county where a substantial alleged act or omission occurred or where a 
substantial event that caused the injury occurred.”15 Product liability suits may also be brought in the county where the 
plaintiff obtained the product.16 If venue cannot otherwise be asserted against an out-of-state defendant in a general civil 
action, the plaintiff may bring the action where he or she resides or is domiciled.17 Mississippi courts now grant defendants’ 
motions to transfer cases that lack a sufficient relationship to the forum.18 

  
*116 Mississippi also ended the “good for one, good for all” rule, which had permitted a lawsuit to be brought in any 
Mississippi county in which a single plaintiff resided or where venue was otherwise proper for any party.19 Today, “each 
plaintiff shall independently establish proper venue.”20 Plaintiffs’ lawyers cannot use one anchor client in the desired county 
to file a lawsuit than includes many other plaintiffs from around the state or country. 
  
Even with the significant limits on venue, the Legislature recognized that people who lived, worked, and were injured outside 
of Mississippi could file lawsuits in Mississippi against companies that do business in the state. Thus, the Legislature codified 
the common law doctrine of forum non conveniens.21 The doctrine allows a court to transfer a case within the state or dismiss 
a claim more appropriately heard in another state, where the plaintiff’s chosen forum is inconvenient for the parties and 
witnesses and a more suitable alternative forum is available.22 Consistent with prior case law, the Legislature adopted a 
factor-based approach for evaluating whether an action should be transferred to a different county in the state or dismissed.23 

  
The Mississippi Supreme Court has reversed trial courts that refuse to dismiss claims of nonresident plaintiffs that have no 
connection to Mississippi.24 For example, in an asbestos case against a respirator manufacturer, the high court found that 
allowing claims by out-of-state plaintiffs “would waste finite judicial resources on claims that have nothing to do with the 
state.”25 

  
While some areas of Mississippi continue to be viewed by businesses and defense lawyers as pro-plaintiff,26 defendants have 
a greater likelihood that state courts will dismiss cases that should be heard in another state or transfer cases that belong in a 
different county within Mississippi. 
  

*117 B. Addressing Excessive Awards 

Prior to 1995, there were no verdicts greater than $9 million in Mississippi courts.27 That changed between 1995 and 2001 
when at least twenty-one Mississippi juries returned verdicts of $9 million or more, seven of which exceeded $100 million.28 
Only Alabama (which enacted a punitive damage limit in 1999),29 had a higher percentage of verdicts over $100 million 
between 1994 and 2000.30 

  
There appears to have been no rhyme or reason to some of these awards. For example, in one product liability case against a 
pharmaceutical company, a jury awarded ten plaintiffs $10 million each even though the plaintiffs varied widely in age, the 
length of time they took the pharmaceutical at issue, and in their alleged injuries.31 Another Mississippi jury awarded $25 
million each to six plaintiffs who alleged exposure to asbestos in environments ranging from schools to shipyards.32 
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Excessive awards had a spiraling effect. Reports of verdicts encouraged plaintiffs’ lawyers to bring lawsuits in Mississippi.33 
One reporter wrote in 2002: “Mississippi, largely because it is one of only a few states that does not cap verdicts on 
noneconomic damages, has become a hotbed for [[personal injury] litigation because jury verdicts have been unusually high” 
and “companies -- fearful of paying tens of millions of dollars -- are quick to settle.”34 

  
Nowhere was the effect of high awards more visible than in the state’s healthcare environment. Mississippi was “perhaps the 
hardest hit of the [[American College of Obstetricians and Gynecologists] ‘red alert states.”’35 Most Mississippi cities with 
populations of less than 20,000 people had no local obstetricians.36 Orthopedists paying $10,000 to $15,000 annually for 
insurance in the late 1980s saw their rates climb to $200,000 in *118 2001 and 2002.37 It had become “almost impossible for 
many doctors” to obtain affordable medical liability insurance.38 Residents of some counties lacked a hospital with an 
emergency room, were hard pressed to find a neurosurgeon, and had to drive over an hour to have a doctor deliver a baby.39 

  
Unchecked liability for other defendants caused employers and insurers to leave or avoid doing business in Mississippi, 
taking jobs with them.40 “By the summer of 2001, at least forty-four insurance companies had left Mississippi or stopped 
selling certain kinds of insurance because of large jury verdicts in the state.”41 Manufacturing jobs dropped by fifteen percent 
(from 260,000 to 221,500) between late 1994 and May 2001.42 

  
Mississippi consumers also felt the effects of excessive awards. As one commentator noted, “[t]he cost of goods and services 
increases more in Mississippi because companies are trying to cover money that could be lost in civil court cases.”43 
Mississippi consumers paid almost $80 million more for goods and services because of the state’s legal system.44 “Plainly, the 
unbalanced judicial system [was] hurting the state and the prospects for more and better jobs, better incomes, and available 
healthcare.”45 

  
The Legislature took a three-pronged approach to address Mississippi’s reputation for extraordinary awards. It reduced the 
chance that a punitive damage award would bankrupt a business operating in the state, placed reasonable limits on 
noneconomic damages, and eliminated duplicative “hedonic damages.”46 

  
These reforms, combined with other procedural safeguards, have decreased the number of outlier awards in Mississippi. In a 
2011 report, NERA Economic Consulting found that Mississippi went from hosting twelve of the top 100 verdicts in 2002 to 
zero in each of the years from 2006 to 2008, a change NERA attributed to “an apparent improvement in the legal 
environment in Mississippi since 2002.”47 That trend has continued. *119 Only one Mississippi case made the National Law 
Journal’s list of Top 100 Verdicts for each of 2012 and 2013, and no Mississippi case made the list of Top 100 Verdicts of 
2014.48 

  
1. Limiting Extraordinary Punitive Damage Awards 
  
Mississippi’s reputation for extraordinarily large verdicts often resulted from punitive damages. Prior to 2002, the Mississippi 
Legislature adopted reforms to reduce the chance for prejudicial practices that result in large awards and limited punitive 
damages to instances of proven misconduct.49 If a trial resulted in an extraordinary punitive damage award, however, 
Mississippi law allowed the verdict to stand unless it “[wa]s so excessive that it evince[[d] passion, bias, and prejudice on the 
part of the jury so as to shock the conscience of the court.”50 That standard was difficult for defendants to meet. The 
Mississippi Supreme Court had upheld punitive damage awards as much as 150 times the amount of actual damages.51 

  
The Legislature responded by enacting a sliding scale limit on punitive damages based on a defendant’s net worth.52 The cap, 
initially enacted in 2002 and reduced for all but the largest businesses in 2004, provides that a punitive damage award cannot 
exceed $20 million for a defendant with a net worth of more than $1 billion; $15 million for a defendant with a net worth 
between $750 million and $1 billion; $5 million for a defendant with a net worth between $500 million and $750 million; 
$3.75 million for a defendant with a net worth between $100 million and $500 million; $2.5 million for a defendant with a 
net worth between $50 million and $100 million; or two percent of a defendant’s net worth for a defendant with a net worth 
of $50 million or less.53 

  
About one-half of the states limit54 or bar punitive damages.55 Mississippi’s approach is more modest than most other states 
with statutory limits *120 on punitive damages.56 Many states, including those near Mississippi, limit punitive damages to a 
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fixed amount or a certain multiple of compensatory damages.57 Mississippi’s cap may allow punitive damages in some cases 
that are significantly higher than what other states with caps would allow, but at least the law protects employers from 
excessive awards that could cause them to shut down or leave the state. Mississippi’s punitive damages cap also helps 
preserve resources needed to compensate future plaintiffs by limiting the size of windfall awards to earlier-filing plaintiffs.58 

  
2. Constraining Outlier Pain and Suffering Awards 
  
Mississippi also constrained outlier pain and suffering awards. Historically, in Mississippi and nationwide, noneconomic 
damages were modest and large awards were typically reversed.59 The size of pain and suffering awards took its first leap 
after World War II as personal injury lawyers *121 became adept at enlarging these awards.60 Because “juries are left with 
nothing but their consciences to guide them,”61 the size of pain and suffering awards expanded unpredictably.62 Early 
academic concern went unheeded.63 

  
By the 1970s, “in personal injuries litigation the intangible factor of ‘pain, suffering, and inconvenience’ constitute[d] the 
largest single item of recovery, exceeding by far the out-of-pocket ‘specials’ of medical expenses and loss of wages.”64 Pain 
and suffering awards became the “grist for the mill of our tort industry.”65 According to the Bureau of Justice Statistics, pain 
and suffering awards accounted for approximately one-half of tort awards in 2005.66 

  
In Mississippi, concern about outlier awards and access to care led the Legislature to limit noneconomic damages to 
$500,000 in medical liability actions,67 among other medical liability reforms.68 The 2002 law, which applied to causes of 
action filed on or after January 1, 2003, received overwhelming bipartisan support. Mississippi is one of many states that 
have adopted a noneconomic damages limit applicable to health care liability.69 

  
*122 In early 2004, Governor Haley Barbour said “the cap on non-economic damages should not apply just to medical 
liability cases . . . . We should also have a reasonable cap in general civil liability cases.”70 The Legislature responded by 
allowing noneconomic damages up to $1 million in civil suits not involving medical negligence. In doing so, Mississippi 
joined other states that have placed a ceiling on noneconomic damages in all civil cases to create predictability in the law, 
facilitate settlements, and promote economic growth.71 The Legislature also removed exceptions and scheduled increases to 
the $500,000 cap on noneconomic damage awards in medical liability actions. 
  
In enacting these limits, the Legislature drew a careful balance. Recoveries for past and future medical expenses, 
rehabilitation expenses, lost wages, or other economic damages were left uncapped. The Legislature chose a substantial, but 
not unlimited, remedy for the distinct minority of Mississippians who may find themselves as plaintiffs seeking extraordinary 
noneconomic losses. Mississippi’s noneconomic damages caps help avoid inconsistent, excessive, and unpredictable awards 
that may raise due process issues.72 In addition, the caps help stabilize or lower insurance costs for doctors, drivers, 
businesses, and homeowners. 
  
As discussed in more detail later in this article, Mississippi’s limit on noneconomic damages in medical negligence cases has 
significantly improved the medical liability climate in the state. The general limit on pain and suffering awards in personal 
injury cases and other reforms also had a positive effect. For example, soon after enactment of the 2004 reforms, three major 
insurance companies returned to Mississippi (World Insurance Co., Equitable Life Insurance Co., and Travelers).73 
Massachusetts Mutual Life Insurance Company and its affiliates re-entered the market for municipal bonds, explaining that 
“[b]y enacting significant legal reform, Mississippi . . . paved the way for possible MassMutual investments supporting *123 
Mississippi schools, roads and senior citizens.”74 George Dale, Mississippi’s long-serving Insurance Commissioner, 
proclaimed, “[t]hose who said tort reform would do no good were wrong.”75 

  
3. Eliminating Duplicative “Hedonic Damages” 
  
The 2002 tort reform law also stopped duplicative recovery of “hedonic” damages awarded for lost enjoyment of life.76 
Damages for loss of enjoyment of life are intended to compensate an injured person for the loss of quality of life or the value 
of life itself. Prior to 2002, the Mississippi Supreme Court considered hedonic damages appropriate to remedy the lost 
enjoyment of “going on a first date, reading, debating politics, the sense of taste, recreational activities, and family 
activities.”77 The Mississippi Supreme Court had recognized lost enjoyment of life as a separate form of damages apart from 
pain and suffering, which the court distinguished as “physical and mental discomfort caused by an injury, such as anguish, 
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distress, fear, humiliation, grief, shame, and worry.”78 The court had allowed a serial expert witness, whose testimony many 
other courts rejected,79 to suggest to juries how much to award for the lost value of life.80 The court also permitted damages 
for lost enjoyment of life in wrongful death actions, even where death was instantaneous81 or occurred shortly after the 
injury.82 

  
Hedonic damages are problematic because considering lost enjoyment of life separate from pain and suffering creates a 
significant risk of double compensation.83 Asking juries to reach not one, but two, subjective noneconomic damage awards 
raises the likelihood of excessive awards. Hedonic damages also challenge important, time-tested principles underlying 
wrongful death statutes and survivorship actions, which usually limit recovery to pecuniary loss. 
  
Under Mississippi’s 2002 reform law, in personal injury actions there is “no recovery for loss of enjoyment of life as a 
separate element of damages apart from pain and suffering damages, and there shall be no instruction given to the jury which 
separates loss of enjoyment of life from pain and *124 suffering.”84 The statute also provides that loss of enjoyment of life is 
not recoverable in wrongful death actions,85 and clarifies that expert testimony is not admissible on the value of pain and 
suffering or the value of life.86 

  

C. The Judiciary Shares Credit for Mississippi’s Turnaround 

While the Legislature’s civil justice reform achievements receive significant attention, the Mississippi Supreme Court’s role 
in fostering a more predictable and fair legal environment should not be overlooked. 
  
For example, the Mississippi Supreme Court acted to protect a defendant’s right to appeal an astronomical award. Prior to 
2001, Mississippi court rules required a judgment debtor to post a bond in the full amount of the judgment plus interest in 
order to stay execution of the judgment during an appeal. This rule could leave defendants hit with run-away verdicts with a 
choice between filing for bankruptcy or settling, even if the judgment resulted from a prejudicial process or egregious errors. 
This issue came to a head in Mississippi after a $500 million verdict against a Canadian funeral home chain in an action 
brought by a local competitor.87 The defendant had to settle the case for $175 million because it could not afford to post a 
bond equal to the company’s approximate net worth.88 

  
Soon thereafter, the Mississippi Supreme Court limited appeal bonds for the punitive damages part of a judgment to the lesser 
of 125% of the judgment, ten percent of the net worth of the defendant, or $100 million “[a]bsent unusual circumstances.”89 
When the court made the change in 2001, Mississippi was among the first states to adopt an appeal bond cap that applied to 
all defendants in all civil actions.90 Now, most states limit appeal bonds, and several have adopted a lower limit than 
Mississippi.91 

  
*125 The Mississippi Supreme Court also amended the Mississippi Rules of Evidence to address the state’s past reputation 
for “extremely liberal standards for the admissibility of scientific evidence.”92 The court adopted the federal court Daubert v. 
Merrell Dow Pharmacueticals, Inc93 expert evidence standard,94 expressing confidence that “our learned trial judges can and 
will properly assume the role as gatekeeper on questions of admissibility of expert testimony.”95 The Mississippi Supreme 
Court has continued to ensure that trial court judges fulfill this important gatekeeping responsibility.96 

  
The Mississippi Supreme Court continued this progress when it held that joinder of multiple plaintiffs who had little in 
common beyond the product they claimed injured them would “unavoidably confuse the jury and irretrievably prejudice the 
defendants.”97 The court also added a comment to Mississippi’s joinder rule to clarify that there must be “a distinct litigable 
event linking the parties.”98 The court has reversed several mass joinders of pharmaceutical claims and asbestos claims, 
typically requiring severance, transferring to proper venues, and dismissing out-of-state plaintiffs whose lawsuits had no 
connection to Mississippi.99 

  
Furthermore, the Mississippi Supreme Court has demonstrated a willingness to accept and act on interlocutory appeal 
petitions to address misjoinder and other abuses. In July 2004, the court streamlined the interlocutory appeal process to 
eliminate the need to request certification from the trial court.100 The court announced that it would rule based on *126 
petition papers in appropriate cases without waiting for a full record and further briefing, as before.101 
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II. TWO CASE STUDIES OF MISSISSIPPI CIVIL JUSTICE REFORM SUCCESSES 

A. Limiting Noneconomic Damages Expands Access to Healthcare 

As a result of Mississippi’s 2002 and 2004 civil justice reforms, “the problems in malpractice insurance seem to have 
abated.”102 The Mississippi State Medical Association reports that the liability climate has improved significantly since the 
enactment of medical liability reform.103 Another report recently declared Mississippi to have “one of the top five most 
improved medical liability climates.”104 

  
The contrast in physician liability insurance premiums before and after the enactment of limits on noneconomic damages in 
medical liability cases and other civil justice reform in Mississippi is dramatic. From 2000 to 2004, insurance premiums for 
the Medical Assurance Company of Mississippi (MACM), the state’s largest medical liability insurance carrier, increased 
ninety-eight percent, reflecting the frequency and costs of medical liability litigation in Mississippi before the passage of tort 
reform.105 On the other hand, from 2006 to 2010, the years after tort reform in Mississippi, premiums were reduced and 
refunds were given to physicians each year.106 As summarized by the American Medical Association: 

Liability premiums have decreased for the largest liability carrier by 5 percent in 2006, 10 percent in 
2007, 15.5 percent in 2008, 20 percent in 2009 and 10 percent in 2010. Insured physicians also received 
significant refunds during this time period as well. This is in stark contrast to the crisis years when 
premiums increased 12.5 percent in 2000, 11.1 percent in 2001, 10 percent in 2002, 45 percent in 2003 
and 19.4 percent in 2004.107 

  
  
For a hypothetical Mississippi doctor paying $4,000 for medical malpractice insurance in 1999, the doctor’s premium peaked 
at nearly $10,000 *127 as the state enacted legal reform in 2004, and would be about $3,200 now.108 

  
These findings add support to the sizable body of literature demonstrating that limits on noneconomic damages can 
significantly lower medical liability insurance premiums.109 On average, internal medicine premiums are about seventeen 
percent less in states with limits on noneconomic damages.110 Limits on noneconomic damages have an even greater impact 
on doctors practicing in critical areas. Physicians in general surgery and obstetrics/gynecology experience 20.7% and 25.5% 
lower premiums, respectively, in states with caps compared to states without limits.111 

  
MACM data also shows that civil justice reform in Mississippi reduced the number of professional liability lawsuits, 
particularly with respect to OB/GYNs.112 The average number of lawsuits per year against MACM-insured physicians 
dropped 277 percent (from 318 to 140) from the five-year period that preceded the reforms to the five-year period that 
followed.113 

  
Mississippi’s limit on medical liability, noneconomic damages has other benefits too, such as reducing the costs associated 
with defensive medicine (i.e., ordering tests out of excessive caution because of potential liability).114 A study of malpractice 
lawsuits in Mississippi from 1998 to 2002-- before tort reform -- found that more litigious counties had higher per capita 
medical expenditures from defensive practices.115 In contrast, a 2015 report on Medicare and Medicaid costs found that “[i]n 
Mississippi, there was a trend of decreased expenditures after medical tort reform was *128 passed.”116 Defensive medicine 
costs are passed to consumers directly or through insurance plans. 
  
In addition, “[m]any studies demonstrate that professional liability exposure has an important effect on recruitment of 
medical students to the field and retention of physicians within the field and within a particular state.”117 States that limit 
noneconomic damages generally experience greater increases in the number of doctors per capita.118 A competitive legal 
environment also helps states retain physicians.119 

  
The President of the Mississippi State Medical Association has said that the legal reforms “made a sea-change in the practice 
of medicine in Mississippi,” changing the litigation culture of a state where malpractice rates “went crazy” and doctors fled 
as a result of “jackpot justice.”120 Mississippi is no longer considered a “crisis” state for medical malpractice insurance.121 
“Medical malpractice tort reforms . . . are indeed helping Mississippians have better health care opportunities and leveling the 
playing field for physicians in the state’s judicial system.”122 
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The average citizen recognizes that constraining subjective noneconomic damage awards has significant societal value and 
plays an important part in safeguarding access to healthcare services. For instance, in November 2014, California voters 
rejected (by a two to one margin) a ballot initiative (“Prop. 46”) that sought to raise California’s $250,000 limit on 
noneconomic damages in medical liability cases to $1.1 million and index it to inflation.123 Prop. 46 failed in every county of 
the state.124 

  
*129 Plaintiffs’ lawyers appear intent on challenging the constitutionality of Mississippi’s noneconomic damages caps. The 
Mississippi Supreme Court has considered several such cases, but has not reached the merits of the constitutional issue.125 

  
The vast majority of state courts have respected the prerogative of legislatures to enact reasonable limits on pain and 
suffering awards in medical liability cases126 and civil actions generally.127 Noneconomic damages caps routinely survive right 
to a jury trial,128 separation of powers,129 equal *130 protection,130 due process,131 access to courts / right to a remedy,132 and 
special legislation133 challenges.134 

  
In addition, federal courts routinely uphold state limits on noneconomic damages.135 As the Tenth Circuit has observed, 
“[w]hen a legislature strikes a balance between a tort victim’s right to recover noneconomic damages and society’s interest in 
preserving the availability of affordable liability insurance, it is engaging in its fundamental and legitimate role of structuring 
and accommodating the burdens and benefits of economic life.”136 More recently, the Fifth Circuit upheld Mississippi’s 
statutory limit on noneconomic damages in non-medical personal injury cases.137 

  
*131 A few state courts have nullified noneconomic damages limits, including the Supreme Courts of Georgia, Illinois, 
Missouri, and Florida138 -- contrary to the majority approach. “Over the years, the scales in state courts have increasingly 
tipped toward upholding noneconomic damages caps.”139 

  
Courts upholding limits on noneconomic damages have recognized that a court should not “second-guess the Legislature’s 
reasoning behind passing the act.”140 For example, the Ohio Supreme Court dismissed due process and equal protection 
challenges and held that a noneconomic damages cap “bears a real and substantial relation to the general welfare of the 
public.”141 The Alaska Supreme Court also held that such laws “bear[ ] a fair and substantial relationship to a legitimate 
government objective.”142 

  
If the Mississippi Supreme Court follows its traditional respect for the Legislature’s overlapping authority to decide broad 
tort policy rules for Mississippi,143 it will uphold the noneconomic damage limits.144 The alternative, removing the statutory 
bounds on subjective pain and suffering *132 awards, would be potentially catastrophic to the healthcare liability 
environment and business climate in the state.145 

  

B. Successor Asbestos-Related Liability Reform Leads to Investment 

Separate from its comprehensive tort reform package, in 2004 the Mississippi Legislature enacted a law limiting the 
asbestos-related liabilities of certain successor companies to the current fair market value of the predecessor company’s 
assets at the time of the merger or consolidation.146 The law was enacted to address the application of obsolete successor 
liability rules to companies that acquired asbestos liabilities through mergers before the emergence of mass asbestos personal 
injury lawsuits. Of those companies, Crown Cork & Seal Co. is the most prominent example of the unfairness of the law that 
used to prevail in most states, including Mississippi. 
  
Crown, a company founded in 1892 by the inventor of the bottle cap,147 has been named in asbestos personal injury claims 
even though the company never manufactured, sold, or installed asbestos-containing products in its over 100-year history.148 
Crown was swept into asbestos litigation because of its brief association with a division of a former competitor almost half a 
century ago.149 In 1963, Crown purchased a majority of the stock of Mundet Cork Co., a company that made bottle caps, just 
as Crown did.150 Before the acquisition, Mundet had a side business making and installing asbestos and other insulation.151 By 
the time of Crown’s stock purchase, however, Mundet had already closed its asbestos manufacturing operations.152 
Approximately ninety days after Crown obtained its stock ownership interest in Mundet, what was left of the Mundet 
insulation division -- idle machinery, leftover inventory, and customer lists -- was sold off by Mundet.153 Crown itself never 
operated the insulation division nor ever intended to.154 Crown subsequently acquired all of Mundet’s stock, and Mundet, then 
having only bottle-cap operations, was merged into Crown in 1966.155 The cost of the Mundet stock was approximately $7 
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million.156 *133 Between 2000 and 2004, Crown’s brief relationship with Mundet resulted in plaintiffs’ lawyers naming 
Crown as a defendant in thousands of asbestos lawsuits that cost Crown hundreds of millions of dollars.157 

  
To remedy such instances of grossly disproportionate liability imposed on innocent companies by the application of outdated 
successor liability law, Mississippi was among the first states to enact a law that more fairly considered a business’s 
responsibility for the conduct of a merged company.158 Now, over twenty states have enacted similar laws, with most of those 
states following Mississippi’s lead.159 

  
As a result of Mississippi’s reform, Crown expanded its operation and made additional investment in Mississippi by locating 
its national eight-ounce can manufacturing center in Batesville.160 Crown manufactures all of its eight-ounce cans at the 
Batesville plant and ships them from Mississippi to customer locations across the United States and Canada. Crown later 
expanded its Batesville operation, adding the capability to manufacture sixteen ounce cans.161 In all, the company has invested 
several million dollars to expand the Batesville plant. Crown has directly attributed this investment and expansion to the 
successor asbestos-related liability reform law that made “Mississippi a more attractive place for companies to invest and 
grow their operations.”162 The Batesville plant presently employs about 225 Mississippians and is Panola County’s fourth 
largest employer.163 

  

*134 III. BUILDING ON PROGRESS: THE PATH FORWARD 

Mississippi has not enacted significant civil justice reform since 2004, with the exception of a law that requires a measure of 
transparency when the state’s attorney general hires contingency fee lawyers to enforce Mississippi law.164 Meanwhile, other 
states, including regional competitors such as Tennessee,165 have enacted civil justice reforms to attract employers. There are 
also some goals of the earlier reforms that have not been fully realized and new issues that need to be addressed. Below are 
some additional civil justice reforms that Mississippi should adopt. 
  

A. Strengthen the Jury Service System 

“The American tradition of trial by jury, considered in connection with either criminal or civil proceedings, necessarily 
contemplates an impartial jury drawn from a cross-section of the community.”166 This “fair cross-section” aspect of the 
jury-trial system is rooted in fundamental fairness and has deep-seated constitutional underpinnings.167 History has 
demonstrated that unrepresentative juries can lead to miscarriages of justice.168 

  
In recognition of the significance of representative juries, Mississippi’s 2004 reforms instituted several “best practices” for 
jury service in Mississippi courts. For example, the law gave each person summoned a one-time right to reschedule -- 
choosing another date within the next six months -- simply by contacting the court clerk.169 This provision was intended to 
make jury service more flexible and to encourage people to serve rather than ask to be excused. The 2004 law also 
strengthened employment protections for jurors170 and increased the penalty for failure to appear.171 The Mississippi 
Legislature and courts have more work to do, however, with respect to excusing jurors from service based on hardship and 
implementing an innovative Lengthy Trial Fund that was enacted in 2004. 
  
*135 1. Mississippi Courts Must Properly Apply the Hardship Standard 
  
In addition to instituting a new procedure to facilitate rescheduling jury service and other provisions intended to alleviate the 
burdens of such service, the 2004 law strictly limited the ability of jurors to be excused because of “undue or extreme 
physical or financial hardship.”172 The Legislature tightly defined this standard to give courts a solid basis on which to reject 
flimsy excuses when rescheduling service would suffice. Presently, Mississippi courts may excuse jurors for hardship in only 
three narrow circumstances: (1) when it would be impossible for a summoned juror to obtain an appropriate substitute 
caregiver for a person under his or her care; (2) when the juror shows that he or she would “[i]ncur costs that would have a 
substantial adverse impact on the payment of the individual’s necessary daily living expenses or on those for whom he or she 
provides the principal means of support;” or (3) when jury service would lead to illness or disease.173 

  
Mississippi law has long required individuals who seek to be excused from jury service to make their requests in open court, 
before a judge, and under oath.174 This requirement serves a vital public purpose. As the Mississippi Supreme Court observed, 
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“[i]t is much easier and less embarrassing to present a feigned excuse in private than in public.”175 An individual may also be 
more reluctant to beg off if it appears to fellow citizens that he or she is trying to shirk a public duty.176 

  
For these reasons, the 2004 law retained the requirement that only a judge -- and not a court clerk -- may grant a request for 
an excuse.177 Clerks may grant postponements and reschedule service by phone, but only judges can excuse a prospective 
juror for hardship. The legislation also explicitly forbade a court from granting a hardship excuse “solely based on the fact 
that a prospective juror will be required to be absent from his or her place of employment or business.”178 

  
Unfortunately, anecdotal evidence indicates that some Mississippi courts are not faithfully adhering to the statutory hardship 
standard. Attorneys report that in some counties, clerks, rather than judges, routinely excuse prospective jurors from service, 
often with no record other than a vague handwritten notation (for instance, “hardship”) on the juror list. In addition, in many 
cases only about one-half of summoned jurors even appear for court. Accordingly, by the time the venire is assembled from 
*136 which the lawyers in a given case can choose their jury -- taking out the no-shows and those impermissibly excused by 
court clerks -- there are instances in which three out of four summoned jurors are not present. As a result, the litigants’ right 
to a representative jury is severely threatened.179 

  
In the past, the Mississippi Supreme Court has intervened when trial courts refuse to follow the jury service laws. In 1989, for 
instance, the high court in Adams v. State180 warned trial courts that although they have some discretion in implementing the 
jury selection laws, “we have never condoned a venire selection process completely contrary to them wherein the clerk did 
that which the law expressly prohibits.”181 In that case, the Mississippi Supreme Court reversed a criminal conviction arising 
from a case in which the Carroll County Circuit Court had unilaterally struck senior citizens from the jury list even though 
Mississippi law gives them the option to serve.182 

  
Ten years later, in Page v. Siemens Energy & Automation, Inc.,183 the Mississippi Supreme Court found that its admonition 
had gone “unheeded” in Jackson County, where the clerk automatically excluded all jurors who had been summoned in the 
preceding two years regardless of whether they had actually served and claimed the privilege not to serve again, as required 
by statute.184 Holding that such practices were not just unlawful but “unconstitutional,” the Mississippi Supreme Court 
ordered a new trial of a product liability case that had resulted in a defense verdict. The court explained that Mississippi law 
requires a jury drawn from a “fair cross section” of the population, because “[t]here is no question that plaintiffs and 
defendants are entitled to a fair and impartial jury.”185 Pervasive irregularities in the jury selection process “tend[ ] to threaten 
public confidence in the fairness of jury trials,” and thus “tend[ ] to threaten one of our sacred legal institutions.”186 The 
Mississippi Supreme Court also “reemphasized” that clerks must follow the jury service laws.187 

  
Notably, in Page, the plaintiffs alleged that “the circuit clerk also excused individuals who claimed medical conditions, 
financial hardships, and work hardships without requiring them to provide an affidavit or an excuse in open court.”188 
Although the Mississippi Supreme Court found that the record was unclear on this point, the court specifically cautioned that 
“if true, such exclusion by anyone except the circuit court judge would also be *137 problematic.”189 If this warning has gone 
unheeded, and Mississippi trial courts are not following the proper excusal procedures and hardship standard, the Mississippi 
Supreme Court should once again step in to ensure that Mississippi law is being honored, not ignored. 
  
2. The Legislature Should Implement the Lengthy Trial Fund 
  
The 2004 law also attempted to make it easier for any person to serve on a lengthy civil trial by making additional 
compensation available to jurors who do not receive their regular wages during service. Petit jurors in Mississippi now 
receive between $25 and $40 per day for their service.190 While the most civil jury trials conclude within three or four days, 
complex civil cases can take more time. For example, asbestos personal injury trials usually take about two weeks, according 
to the Bureau of Justice Statistics.191 Jurors typically devote six to eight days in court to decide non-asbestos product liability 
cases as well as medical and other professional malpractice claims.192 These are averages. Trials occasionally go significantly 
longer, particularly when they involve multiple plaintiffs and defendants, expert witnesses, multiple claims, or requests for 
punitive damages. The average Mississippian making approximately $40,000 per year would lose over $2,500 each month as 
a juror on a lengthy trial, even after collecting a $40 per diem. 
  
Presently, jurors summoned for lengthy trials are placed in a difficult situation. They may face a choice between fulfilling 
their civic duty at an extraordinary financial loss and requesting a hardship excuse.193 Mississippi judges are likely to excuse 
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such individuals for hardship.194 Courts do not want jurors who are distracted by concerns about how they will pay their 
bills.195 As one judge put it, jurors concerned about lost income during trial could be “too eager to reach a quick verdict 
instead of engaging in a full and careful deliberation.”196 “That’s not the juror you want,” he said, “That’s not justice.”197 

  
In complex civil cases, the result of the lack of available compensation to those who would not earn their regular income 
during jury service is the systematic exclusion of the perspectives of whole categories of people, such as owners and 
employees of small businesses, and occupations, such as taxi *138 drivers, plumbers, and construction workers. While the 
right to trial by jury drawn from a cross-section of the community “does not mean, of course, that every jury must contain 
representatives from economic, social, religious, racial, political and geographic groups of the community,” a jury selection 
system that systematically excludes any group is impermissible.198 

  
To help achieve more representative juries in lengthy trials, the Mississippi Legislature directed the Administrative Office of 
Courts to promulgate rules to establish a Lengthy Trial Fund (“LTF”). The Fund was intended to provide individuals who do 
not receive their usual income during jury service with supplemental compensation. When a civil trial continues longer than 
ten days, the court would provide jurors with up to $300 per day based on documentation of the amount of income lost. The 
law also authorizes courts to provide jurors with up to $100 per day for the fourth through tenth day of service if the trial lasts 
longer than ten days. 
  
In a recent program that aired on National Public Radio on “Jury Duty in America Today,” Paula Hannaford-Agor, the 
Director of the National Center for State Court’s Center for Jury Studies, discussed the success of a LTF in place in Arizona 
since 2004. The program is so successful in Arizona that it was reauthorized by the legislature, and juror eligibility for 
compensation has been expanded several times.199 Ms. Hannaford-Agor called the percentage of jurors who can serve on 
lengthy trials “amazing” as a direct result of the program.200 Oklahoma also has a LTF, she noted, along with “one other state 
. . . [that has not] actually put in place the mechanics to fund it.”201 That other state is Mississippi, where the 2004 legislation 
stated that the LTF would take effect only upon allocation of funding. 
  
Arizona funded its LTF through a $15 fee placed on civil complaints and answers, as well certain other filings.202 That fee not 
only funds the program for jurors serving on civil and criminal cases, but has resulted in surpluses that have allowed jurors on 
shorter trials to access funds too. The Arizona program now provides jurors who serve more than five days and who do not 
receive their usual income to receive up to $300 for each day of service beginning on the first day.203 The Oklahoma system, 
which has eligibility closer to the Mississippi statute, is funded through a $20 fee placed *139 on civil complaints.204 Since 
2005, Oklahoma’s LTF has provided up to $200 per day after the fourth day of jury service for those who serve on a civil or 
criminal trial lasting more than ten days.205 

  
Mississippi should enact legislation providing for a court filing fee that will fully fund the LTF without any state allocation. 
Currently, the fee for filing a civil complaint in a Mississippi Circuit Court is about $160, composed of various charges set by 
the legislature and courts.206 Increasing this fee by about $10 would allow implementation of the LTF, significantly reducing 
financial barriers to serving on a jury, allowing more citizens to fulfill their civic duty to serve, and promoting more 
representative juries.207 

  

B. Address Asbestos and Silica Litigation Abuses 

1. Require Plaintiffs to be Sick to Bring or Maintain an Asbestos or Silica Action 
  
Since the asbestos litigation began over four decades ago, hundreds of thousands of lawsuits -- if not more -- have been filed 
by plaintiffs who were not sick.208 A decade ago, there were reports that up to ninety percent of plaintiffs were unimpaired.209 
Cardozo Law School Professor Lester Brickman, an expert on asbestos litigation, has said, “the ‘asbestos litigation crisis’ 
would never have arisen” if not for the claims filed by the non- *140 sick.210 Most of these filings were generated through 
lawyer-sponsored screenings that are notoriously unreliable.211 

  
Mass filings by the non-sick pressured many primary historical defendants to seek bankruptcy court protection in the early 
2000s. Plaintiffs’ lawyers then “shifted their litigation strategy away from the traditional thermal insulation defendants and 
towards peripheral and new defendants associated with the manufacturing and distribution of alternative asbestos-containing 
products such as gaskets, pumps, automotive friction products, and residential construction products.”212 According to one 
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Mississippi plaintiffs’ lawyer, the asbestos litigation became an “endless search for a solvent bystander.”213 

  
Some plaintiffs’ lawyers responded to the loss of viable asbestos defendants by diversifying their practices and filing silica 
exposure claims.214 Silica -- quartz in its most common form -- is a ubiquitous mineral.215 When fragmented into tiny particles, 
such as through abrasive blasting or in foundry operations, silica can be dangerous if inhaled in excess of certain levels for a 
prolonged period of time.216 “The health risks of inhaling silica dust have been well known for a very long time.”217 

  
*141 Like asbestos actions, many lawsuits alleging exposure to silica have involved persons with no demonstrable 
impairment.218 Claimants have been identified through the use of interstate, for-profit, screening companies.219 Silica screening 
processes have been found subject to substantial abuse and potential fraud.220 Some plaintiffs’ lawyers have filed claims 
against both asbestos and silica defendants, although leading medical experts agree that it is a medical rarity for someone to 
have both asbestos and silica-related impairments.221 

  
Silica litigation abuse received national attention in 2005 when the manager of the federal silica multi-district litigation, U.S. 
District Judge Janis Graham Jack, recommended that all but one of 10,000 federal court silica claims should be dismissed 
because the plaintiffs’ silicosis diagnoses were “fatally unreliable.”222 Judge Jack said, “these diagnoses were driven by 
neither health nor justice: they were manufactured for money” and were “more a creation of lawyers than of doctors.”223 
Many of the cases originated in Mississippi. 
  
Many state legislatures and courts have responded to these abuses by requiring plaintiffs to present credible and objective 
evidence of a present physical impairment in order to bring or maintain an asbestos or silica action.224 These laws exist in 
Texas, Georgia, South Carolina, Tennessee (silica), Ohio, West Virginia, Oklahoma, and Kansas.225 Mississippi should join 
them. 
  
*142 2. Transparency in Asbestos Litigation 
  
Approximately 100 companies have been forced into bankruptcy at least in part due to asbestos-related liabilities.226 Today, 
many of the companies that filed for bankruptcy protection due, in part, to asbestos litigation “have emerged from the 524(g) 
bankruptcy process leaving in their place dozens of trusts funded with tens of billions in assets to pay claims.”227 Over sixty 
trusts have been established to collectively form a $36.8 billion privately-funded asbestos personal injury compensation 
system that operates parallel to, but wholly independent of, the civil tort system.228 Consequently, compensation for 
asbestos-related injuries has morphed into a two-tiered system of asbestos bankruptcy trust claims and civil tort actions.229 

  
The lack of transparency between the bankruptcy trust and tort systems has led to abuses.230 A widely-reported example 
occurred in Kananian v. Lorillard Tobacco Co.,231 where Cleveland Judge Harry Hanna barred a prominent California 
asbestos plaintiffs’ firm from his court after he found that the firm and one of its partners failed to abide by the rules of the 
court proscribing dishonesty, fraud, deceit, and misrepresentation.232 An Ohio Court of Appeals and the Ohio Supreme Court 
let *143 Judge Hanna’s ruling stand.233 In Kananian, Lorillard was sued over an asbestos-containing filter in a brand of 
cigarettes sold for a short time many decades ago. When Judge Hanna allowed Lorillard’s lawyers to obtain copies of 
asbestos bankruptcy trust claims filed by the plaintiff they discovered inconsistencies between allegations made by the 
plaintiff in the court case and in his trust claims.234 The Cleveland Plain Dealer reported that Judge Hanna’s decision to order 
the plaintiff to produce his trust claim forms “effectively opened a Pandora’s box of deceit.”235 Judge Hanna later said, “I 
never expected to see lawyers lie like this . . . . It was lies upon lies upon lies.”236 

  
Most recently, in a January 2014 ruling involving gasket and packing manufacturer Garlock Sealing Technologies, LLC, a 
federal bankruptcy judge found that the company became a target defendant for asbestos plaintiffs’ lawyers after many of the 
primary historical asbestos insulation defendants exited the tort system through bankruptcy.237 Judge George Hodges found 
that Garlock’s participation in the tort system then became “infected by the manipulation of exposure evidence by plaintiffs 
and their lawyers.”238 Evidence that Garlock needed to attribute plaintiffs’ injuries to the insulation companies’ products 
“disappeared.”239 Judge Hodges said this “occurrence was a result of the effort by some plaintiffs and their lawyers to 
withhold evidence of exposure to other asbestos products and to delay filing claims against bankrupt defendants’ asbestos 
trusts until after obtaining recoveries from Garlock (and other viable defendants).”240 The court found that “[t]he withholding 
of exposure evidence by plaintiffs and their lawyers was significant and had the effect of unfairly inflating the recoveries 
against Garlock.”241 
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The Garlock case has “laid bare the massive fraud that is routinely practiced in mesothelioma litigation,” says Cardozo Law 
School Professor Lester Brickman.242 Together with other documented instances of *144 evidentiary abuses in asbestos 
cases,243 it is becoming increasingly clear that the problems described by Judge Hodges are not rare outliers. 
  
Legislatures are responding to these problems by providing defendants with greater access to plaintiffs’ asbestos bankruptcy 
trust claim submissions. Asbestos bankruptcy trust claim transparency laws now exist in Texas, Arizona, Ohio, Oklahoma, 
West Virginia, and Wisconsin.244 Mississippi should join these states and enact legislation to require or provide a mechanism 
to require plaintiffs to file and disclose all asbestos bankruptcy trust claims before trial. Plaintiffs would not face new burdens 
under such legislation; the reform would simply change the timing of asbestos bankruptcy trust claim filings to prevent 
gamesmanship and promote honesty in litigation. 
  

C. Eliminate Phantom Damages 

Just as Mississippi acted to curb separate awards for “hedonic” damages that duplicated pain and suffering awards in 2004, 
the Legislature should address excessive damages in the form of recovery of medical expenses that neither the plaintiff nor 
that person’s insurer ever paid. The Mississippi Supreme Court has allowed plaintiffs to introduce evidence of the full 
amount of billed medical expenses and recover that amount even if the healthcare provider accepted a significantly 
discounted rate as full payment and wrote off the remainder of the bill.245 The difference between the full price listed and the 
amount actually paid or the reasonable value of the service have become known as “phantom damages.”246 

  
The issue of phantom damages is rising in importance as the practice of hospitals and other healthcare providers of writing 
off or discounting rates becomes more commonplace and the gap between amounts charged and paid continues to grow. The 
gap between a healthcare provider’s list price and the amount actually paid by a patient or that person’s insurer is often 
dramatically different. It is common for list prices to be three, four, or even six times higher than the amount actually paid 
through Medicare, *145 Medicaid, or a private insurer.247 Healthcare providers often discount or write off charges when a 
patient is uninsured.248 In addition, the list price for a treatment often varies among healthcare providers --” even on the same 
street, hospitals can vary by upwards of 300 percent in price for the same service.”249 In sum, listed rates for medical 
treatments are more a matter of internal billing practices unique to the healthcare system than a reflection of the reasonable 
value of medical services. Tort damages, however, are built on this foundation. 
  
Whether a plaintiff in a personal injury lawsuit can recover the “billed amount” or the “amount actually paid” for medical 
expenses can significantly impact the size of the person’s recovery. . For example, in Wal-Mart Stores, Inc. v. Frierson, a 
person who slipped-and-fell when entering a store on a rainy day was allowed to present evidence of $16,574.07 in medical 
bills even when the hospital accepted $5,327.60 from Medicare and Medicaid as full payment for the services.250 The jury, 
allowed to only consider the billed rate, awarded the plaintiff $100,000, including pain and suffering, plus an additional 
$25,000 in loss of consortium damages to the plaintiff’s wife.251 

  
In cases involving more substantial injuries, the difference between the amount billed and amount paid can reach into the 
hundreds of thousands of dollars. In Brandon HMA, Inc. v. Bradshaw, a case against a hospital for brain damage from alleged 
inadequate treatment, the court allowed the plaintiff to introduce $326,258.28 in medical bills when Medicaid paid 
$78,204.95 as payment in full for her medical treatment.252 The jury returned a $9 million verdict. 
  
In both cases, the Mississippi Supreme Court found the introduction of the billed rate permissible and the amount of damages 
not excessive.253 Considered in the aggregate, allowing use of a billed rate that does not *146 reflect the actual amount paid 
for the treatment means that defendants in Mississippi courts are likely paying millions of dollars in personal injury 
judgments and settlements each year that serve no compensatory purpose.254 

  
A growing number of courts and legislatures are rejecting phantom damages.255 For example, Oklahoma and North Carolina 
enacted legislation in 2011 to provide that the amounts actually paid for medical expenses are admissible at trial, not the 
amounts billed for treatment.256 These states followed Texas, which enacted a similar law in 2003.257 Mississippi should join 
them. 
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D. Other Reforms for Mississippi 

There are other ways that the Mississippi Legislature can build on prior reforms to address obsolete rules. For example, 
Mississippi’s pure comparative fault rule, which allows plaintiffs to recover damages even when they are substantially at 
fault for their own injuries, is an outlier among the states.258 This rule rewards risky behavior and may encourage frivolous 
litigation by people who are largely responsible for their own injuries. Pure comparative fault can also open the door to 
punitive damages claims, complicating settlement negotiations.259 Mississippi should adopt a modified comparative fault 
system. Modified comparative fault facilitates settlements because plaintiffs’ lawyers realize that there is at least some *147 
risk that if a plaintiff is found mostly at fault for his or her own harm that plaintiff may recover nothing. 
  
In addition, Mississippi presently bars automobile accident defendants from informing the jury that the occupants of the 
plaintiff’s vehicle were not wearing seatbelts.260 This year, a unanimous Texas Supreme Court abandoned this practice, 
calling it “a vestige of a bygone legal system and an oddity in light of modern societal norms” in which seatbelt use is 
mandated by law and has become “an unquestioned part of daily life for the vast majority of drivers and passengers.”261 
Mississippi should do the same. 
  
Furthermore, the Legislature could constrain punitive damages in a manner more closely aligned with other states. Such a 
limit could require proportionality between the harm caused by the defendant and the punishment imposed. 
  
The Legislature might also consider ways to further address the Mississippi Attorney General’s practice of hiring private 
contingent fee attorneys to bring lawsuits on behalf of the state. The New York Times has reported that “[i]n no place has the 
contingency fee practice flourished more than in Mississippi, where lawyers hired by Attorney General Jim Hood have 
collected $57.5 million in fees during the last two years -- three times as much as Mr. Hood has spent on running his state 
office during the same period.”262 

  

IV. CONCLUSION 

Before civil justice reform in Mississippi, the state’s perception as an unfair legal jurisdiction hurt its competitiveness. 
Businesses and consumers were harmed by the state’s reputation for jackpot justice. Legislative and judicial reforms made 
Mississippi’s legal climate more fair and predictable. The state’s legal, business, and healthcare climate have improved.263 

  
Mississippi should continue to build on its strong foundation for legal reform, ensuring that the state continues to be viewed 
as “open for business.” For example, the jury service system needs further improvements. *148 Asbestos and silica lawsuits 
have been plagued by abuses that need to be addressed. The increasing divergence between rates billed and amounts paid for 
medical treatment has exacerbated the “phantom damage” problem. Other reforms are needed to address issues such as pure 
comparative fault and the prohibition against admission of “seatbelt evidence” at trial. It is also vital that the Mississippi 
Supreme Court uphold the constitutionality of the state’s limits on noneconomic damages. 
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http://msbusiness.com/blog/1998/08/03/businesses-feel-bite-of-jury-duty/. 
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See id. 
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Schwartz, supra n.193 (quoting Judge Robert A. Rosenberg of Florida). 
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Id. 
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Thiel v. S. Pac. Co., 328 U.S. 217, 220 (1946) (reversing defense judgment in negligence case due to jury commissioner’s practice 
of excluding from jury lists all persons who work for a daily wage). 
 

199 
 

See generally G. Thomas Munsterman, Arizona’s Experience with the Jury Patriotism Act: Assessing the First Year of New Jury 
Reforms, 45 JUDGES’ J. 18 (2006); see also S.B. 1248, 51st Leg., 2d. Reg. Sess. (Ariz. 2014) (reauthorizing Lengthy Trial Fund 
for an additional five years); H.B. 2133, 50th Leg., 2d. Reg. Sess. (Ariz. 2012) (amending LTF codified to allow jurors who serve 
on a trial lasting more than five days to receive wage supplementation beginning on the first day of service). 
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Jury Duty in America, THE DIANE REHM SHOW (Nat’l Pub. Radio, Nov. 3, 2014), 
http://thedianerehmshow.org/shows/2014-11-03/jury_duty_in_america_today. 
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Id. 
 

202 
 

ARIZ. REV. STAT. ANN. § 12-115(B) (2015) (authorizing the clerk of the Arizona Supreme Court to establish, collect, and remit, 
the additional fee to fund the LTF); see also Ariz. Jud. Branch, Superior Court Filing Fees (eff. May 19, 2014), 
http://.azcourts.gov//.aspx. 
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ARIZ. REV. STAT. ANN. § 21-222 (2015). 
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OKLA. STAT. tit. 28, § 86(D)(2) (2015). 
 

205 
 

See OKLA. STAT. tit. 28, § 86(D)(4) (2015). The Oklahoma law also allows the court to pay replacement wages of up to $50 per 
day for the fourth through tenth day of jury service when a juror serves more than ten days if it finds that jury service for a 
particular individual is a significant financial hardship. See id. 
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See MISS. CODE ANN. § 25-7-13 (2015); see also Hinds County, Mississippi, Circuit Clerk, 
http://www.hindscountyms.com/elected-offices/circuit-clerk (providing for $160 civil complaint filing fee). 
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The Mississippi LTF provides compensation to jurors serving on lengthy civil trials. It does not extend to jurors selected for 
criminal trials. Arizona and Oklahoma, while funding their systems through civil filing fees, makes LTF funds available to jurors 
on both civil and criminal cases. If Mississippi were to expand the LTF to criminal cases, then a higher filing fee, in the $20 range, 
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See  STEPHEN J. CARROLL ET AL., Asbestos Litigation xxiv (2005); Owens Corning v. Credit Suisse First Boston, 322 B.R. 
719, 723 (D. Del. 2005) (“Labor unions, attorneys, and other persons with suspect motives [have] caused large numbers of people 
to undergo X-ray examinations (at no cost), thus triggering thousands of claims by persons who had never experienced adverse 
symptoms.”); Eagle-Picher Indus., Inc. v. Am. Employers’ Ins. Co., 718 F. Supp. 1053, 1057 (D. Mass. 1989) (“[M]any of these 
cases result from mass X-ray screenings at occupational locations conducted by unions and/or plaintiffs’ attorneys, and many 
claimants are functionally asymptomatic when suit is filed.”); James A. Henderson, Jr. & Aaron D. Twerski, Asbestos Litigation 
Gone Mad: Exposure-based Recovery for Increased Risk, Mental Distress, and Medical Monitoring, 53 S.C. L. REV. 815, 823 
(2002) (“By all accounts, the overwhelming majority of claims filed in recent years have been on behalf of plaintiffs who ... are 
completely asymptomatic.”). 
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See Roger Parloff, Welcome to the New Asbestos Scandal, FORTUNE, Sept. 6, 2004, at 186, 
http://archive.fortune.com/magazines/fortune/fortune_archive/2004/09/06/380311/index.htm (“According to estimates accepted by 
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slight or no physical symptoms.”); see also Alex Berenson, A Surge in Asbestos Suits, Many by Healthy Plaintiffs, N.Y. TIMES, 
Apr. 10, 2002 at A1, http://www.nytimes.com/2002/04/10/business/a-surge-in-asbestos-suits-many-by-healthy-plaintiffs.html 
(“Very few new plaintiffs have serious injuries, even their lawyers acknowledge .... ‘The overwhelming majority of these cases ... 
are brought by people who have no impairment whatsoever.”’). 
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Lester Brickman, Lawyers’ Ethics and Fiduciary Obligation in the Brave New World of Aggregative Litigation, 26 WM. & MARY 
ENVTL. L. & POL’Y REV. 243, 273 (2001). 
 

211 Owens Corning, 322 B.R. at 723 (stating that many x-ray readers hired by plaintiffs’ lawyers were “so biased that their readings 
were simply unreliable.”). Researchers at Johns Hopkins University compared the X-ray interpretations of B-readers employed by 
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 plaintiffs’ counsel with the subsequent interpretations of six independent B Readers who had no knowledge of the X-rays’ origins. 
The study found that, while the B Readers hired by plaintiffs’ counsel claimed asbestos-related lung abnormalities in almost 96% 
of the X-rays, the independent B Readers found abnormalities in less than 5% of the same X-rays -- a difference the researchers 
said was “too great to be attributed to inter-observer variability.” Joseph N. Gitlin et al., Comparison of “B” Readers’ 
Interpretations of Chest Radiographs for Asbestos Related Changes, 11 ACAD. RADIOLOGY 843, 843 (Aug. 2004). 
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Marc C. Scarcella et al., The Philadelphia Story: Asbestos Litigation, Bankruptcy Trusts and Changes in Exposure Allegations 
from 1991-2010, 27:1 MEALEY’S LITIG. REP.: ASBESTOS 1 (Oct. 10, 2012), 
http://www.bateswhite.com/media/publication/11_media.617.pdf; see also Charles E. Bates et al., The Naming Game, 24:1 
MEALEY’S LITIG. REP.: ASBESTOS 4 (Sept. 2, 2009), http://www.bateswhite.com/media/pnc/9/media.229.pdf (“As the 
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than 30 on average to more than 60 defendants per complaint.”); S. Todd Brown, Bankruptcy Trusts, Transparency and the Future 
of Asbestos Compensation, 23 WIDENER L.J. 299, 306 (2013) (“Defendants who were once viewed as tertiary have increasingly 
become lead defendants in the tort system, and many of these defendants have also entered bankruptcy in recent years.”). 
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Richard Scruggs & Victor Schwartz, Medical Monitoring and Asbestos Litigation - A Discussion with Richard Scruggs and Victor 
Schwartz, 1-7:21 MEALEY’S ASBESTOS BANKR. REP. 5 (Feb. 2002) (quoting Mr. Scruggs); see also Victor E. Schwartz & 
Mark A. Behrens, Asbestos Litigation: The “Endless Search for a Solvent Bystander,” 33 WIDENER L.J. 59, 61 (2013). 
 

214 
 

See Mark A. Behrens & Corey Schaecher, RAND Institute for Civil Justice Report on the Abuse of Medical Diagnostic Practices in 
Mass Tort Litigation: Lessons Learned from the “Phantom” Silica Epidemic That May Deter Litigation Screening Abuse, 73 ALB. 
L. REV. 521, 524 (2010). 
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See U.S. Dep’t of the Interior & U.S. Bureau of Mines, Crystalline Silica Primer at 2 (1992), 
http://minerals.usgs.gov/minerals/pubs/commodity/silica/780292.pdf. 
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Id. at 1-2. 
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Humble Sand & Gravel, Inc. v. Gomez, 146 S.W.3d 170, 174 (Tex. 2004); Dresser Indus., Inc. v. Lee, 880 S.W.2d 750, 751 (Tex. 
1993) (“Inhaling silica dust may cause respiratory disease, a risk that has been recognized for more than a century.”); Urie v. 
Thompson, 337 U.S. 163, 180 (1949) (“It is a matter of common knowledge that it is injurious to the lungs and dangerous to health 
to work in silica dust, a fact which the defendant was bound to know.”). 
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See Lester Brickman, Disparities Between Asbestosis and Silicosis Claims Generated by Litigation Screenings and Clinical 
Studies, 29 CARDOZO L. REV. 513, 519-21 (2007). 
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See David Maron & Walker W. (Bill) Jones, Taming an Elephant: A Closer Look at Mass Tort Screening and The Impact of 
Mississippi Tort Reforms, 26 MISS. C.L. REV. 253 (2007). 
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See In re Silica Prods. Liab. Litig., 398 F. Supp. 2d 563 (S.D. Tex. 2005); Stephen J. Carroll et al., The Abuse of Medical 
Diagnostic Practices in Mass Litigation: The Case of Silica 2, RAND INST. FOR CIVIL JUSTICE (2009), 
http://www.rand.org/pubs/technical_reports/2009/RAND_TR774.pdf. 
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Attorneys in Cross Hairs, HOUSTON CHRON., Sept. 10, 2006 at B1, 2006 WLNR 15713259; David Hechler, Silica Plaintiffs 
Suffer Setbacks: Broad Effects Seen in Fraud Allegations, 27:25 NAT’L L.J., Feb. 28, 2005 at 18 (“One of the most explosive 
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See In re Silica Prods. Liab. Litig., 398 F. Supp. 2d at 675. 
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Id. at 635. 
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This approach finds support in an American Bar Association resolution calling for the enactment of federal asbestos medical 
criteria legislation to advance only those cases of individuals with demonstrated physical impairment. See Comm’n on Asbestos 
Litig., Am. Bar Ass’n, Report to the House of Delegates (2003), http://www.abanet.org/leadership/full_report.pdf. 
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55-7G-1 to 55-7G-10 (2015). Similar procedures exist by court rule in Chicago, New York City, Baltimore City, and Boston, 
among other jurisdictions. See David C. Landin et al., Lessons Learned from the Front Lines: A Trial Court Checklist for 
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See Lloyd Dixon et al ., ASBESTOS BANKRUPTCY TRUSTS: AN OVERVIEW OF TRUST STRUCTURE AND ACTIVITY 
WITH DETAILED REPORTS ON THE LARGEST TRUSTS 25 (Rand Corp. 2010); see also Lloyd Dixon & Geoffrey McGovern 
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ADMINISTRATION OF ASBESTOS TRUSTS 3 (Sept. 2011), http://www.gao.gov/assets/590/585380.pdf. 
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In a recent bankruptcy proceeding involving gasket and packing manufacturer Garlock Sealing Technologies, LLC, a typical 
mesothelioma plaintiff’s total recovery was estimated to be $1-1.5 million, “including an average of $560,000 in tort recoveries 
and about $600,000 from 22 trusts.” In re Garlock Sealing Tech., LLC, 504 B.R. 71, 96 (W.D.N.C. Bankr. 2014). Most recently, 
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See Thomas J. Sheeran, Ohio Judge Bans Calif. Lawyer in Asbestos Lawsuit, CIN. POST, Feb. 20, 2007, at A3 (“A low-key judge 
fed up with disrespectful behavior and alleged lies by an attorney created a stir with a courtroom ban on the lawyer from a 
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Id. at 84. 
 

240 
 

Id. 
 

241 
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2014 Update - Judicial and Legislative Developments and Other Changes in the Landscape Since 2008, 23 WIDENER L.J. 675 
(2014). 
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See T EX. H.B. 1492 (2015) (to be codified at  TEX. CIV. PRAC. & REM. CODE ANN. §§ 90.051-.058 (2015)); ARIZ. REV. 
STAT. § 12-782 (2015); OHIO REV. CODE §§ 2307.951 to 2307.954 (2015); OKLA. STAT. tit. 76, §§ 81 to 89 (2015); W. VA. 
CODE §§ 55-7F-1 to 55-7F-11 (2015); WIS. STAT. § 802.025 (2015). 
 

245 
 

See Wal-Mart Stores, Inc. v. Frierson, 818 So. 2d 1135, 1139-40 (Miss. 2002); Brandon HMA, Inc. v. Bradshaw, 809 So. 2d 611, 
619-20 (Miss. 2001). 
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About one-third of the states permit plaintiffs to recover phantom damages, while about the same number limit or bar such 
recoveries. The law is inconsistent or uncertain in the remainder. See Cary Silverman, Reducing Wasteful Spending on Litigation: 
ALEC’s Model Phantom Damages Elimination Act, INSIDE ALEC (Am. Legislative Exch. Council), Jan. 2012 at 15, 
http://www.alec.org/docs/Jan2012_InsideALEC. Most recently, the high courts of West Virginia and Wisconsin allowed recovery 
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of phantom damages. See Kenney v. Liston, 760 S.E.2d 434 (W. Va. 2014); Orlowski v. State Farm Mut. Auto. Ins. Co., 810 
N.W.2d 775, 781 (Wis. 2012). 
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See, e.g., Press Release, National Nurses United and Institute for Health and Socio-Economic Policy, New Data - Some Hospitals 
Set Charges at 10 Times their Costs, Jan. 6, 2014, 
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cost-to-charge ratio by state http://nurses.3cdn.net/966a1174efbe3f9ad1_39m6bntzv.pdf. 
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See Glenn A. Melnick & Katya Fonkych, Hospital Pricing and the Uninsured: Do the Uninsured Pay Higher Prices?, 27 
HEALTH AFFAIRS 116, 118 (2008); see also Steven Brill, Bitter Pill: Why Medical Bills Are Killing Us, TIME, Feb. 20, 2013, 
http://www.uta.edu/faculty/story/2311/Misc/2013,2,26,MedicalCostsDemandAndGreed.pdf. 
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Wilson Andrews et al., Disparity in Medical Billing, WASH. POST, May 8, 2013, 
http://www.washingtonpost.com/wp-srv/special/national/actual-cost-of-medical-care/; see also Sarah Kliff & Dan Keating, One 
Hospital Charges $8,000-- Another, $38,000, WASH. POST, May 8, 2013, 
http://www.washingtonpost.com/blogs/wonkblog/wp/2013/05/08/one-hospital-charges-8000-another-38000/. 
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See Brief of Appellant at *2, Wal-Mart Stores, Inc. v. Frierson, 818 So. 2d 1135 (Miss. 2002) (No. 00-CA-364), 2001 WL 
34643421 at *2. 
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Frierson, 818 So. 2d at 1137. 
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See, e.g., Brief of Appellant at *38, Brandon HMA, Inc. v. Bradshaw, 809 So. 2d 611 (Miss. 2001) (No. 00-CA-00735), 2000 WL 
3449859 at *38. 
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Frierson, 818 So. 2d at 1145; Bradshaw, 809 So. 2d at 622. The Mississippi Supreme Court subsequently recognized an exception 
to its rule allowing awards of phantom damages. In Gee v. River Region Medical Center, 59 So. 3d 575 (Miss. 2011), the Court 
ruled in a medical malpractice case that a plaintiff cannot recover from a hospital amounts that the hospital had written off because 
the write off was not wholly independent of the tortfeasor. Nevertheless, the Court found that that the billed amounts are 
admissible. See id. at 581-82. 
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California insurers estimated that requiring compensation based on the amount billed, rather than the amount paid based on 
negotiated rates and discounts, would have cost them $3 billion annually. See Dan Walters, California Supreme Court Plays Role 
in Tort War, SACRAMENTO BEE, Aug. 15, 2011, 
http://www.modbee.com/2011/08/15/1816272/dan-walters-california-supreme.html. 
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See, e.g., Howell v. Hamilton Meats & Provisions, Inc., 257 P.3d 1130, 1144 (Cal. 2011). 
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See H.B. 2023, 51st Leg., Reg. Sess. (Okla. 2011) (codified at OKLA. STAT. tit 12, § 3009.1 (2015)); H.B. 542, Reg. Sess. (N.C. 
2011) (codified at N.C. GEN. STAT. ch. 8C, Rule 414 (2015)). 
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See TEX. CIV. PRAC. & REM. CODE § 41.0105 (2015); see also MO. REV. STAT. § 490.715.5 (2015) (enacted 2005) (creating 
a rebuttable presumption that the amount actually paid represents the reasonable value of medical expenses received); MD. CODE 
ANN., CTS & JUD. PROC. § 3-2A-09(d) (2015) (enacted 2005) (“A verdict for past medical expenses shall be limited to: (i) The 
total amount of past medical expenses paid by or on behalf of the plaintiff; and (ii) The total amount of past medical expenses 
incurred but not paid by or on behalf of the plaintiff for which the plaintiff or another person on behalf of the plaintiff is obligated 
to pay.”). The Texas Supreme Court resolved a split among its appellate courts in 2011 by interpreting its statute to find that 
evidence of billed amounts of medical expenses that cannot actually be recovered by the plaintiff are irrelevant and therefore 
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See MISS. CODE ANN. § 11-7-15 (2015). Most states have adopted “modified” comparative fault, which reduces a personal 
injury plaintiff’s damages by that person’s percentage of fault, and does not permit the person to recover if he or she is 50% or 
51% at fault for the harm. See VICTOR E. SCHWARTZ, COMPARATIVE NEGLIGENCE (5th ed. 2010). The few states that 
apply pure comparative fault, such as California and Florida, are known for having excessive litigation. 
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In most states, punitive damages are not subject to comparative fault. A person who is largely responsible for his or her own injury 
can sue an unpopular corporate defendant with the hope of receiving a windfall award. See Victor E. Schwartz & Christopher E. 
Appel, Two Wrongs Do Not Make a Right: Reconsidering the Application of Comparative Fault to Punitive Damage Awards, 78 
MO. L. REV. 133 (2013). 
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MISS. CODE ANN. § 63-2-3 (2015) (prohibiting introduction of seatbelt evidence for the jury’s consideration in evaluating 
comparative fault or deciding whether the plaintiff mitigated damages). Mississippi courts have allowed introduction of such 
evidence in highly limited circumstances where not deemed prejudicial to the plaintiff. See, e.g., Palmer v. Volkswagen of Am., 
Inc., 904 So. 2d 1077 (Miss. 2005) (admissible to show plaintiff did not follow warnings); Herring v. Poirrier, 797 So. 2d 797 
(Miss. 2000) (use of seat belts admissible on the issue of injuries and their severity). 
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Nabors Well Servs., Ltd. v. Romaro, No. 13-0136 (Tex. Feb. 13, 2015). The Texas Legislature repealed a statutory rule prohibiting 
introduction of seatbelt evidence in 2003, effectively restoring the common law prohibition and allowing the state’s high court to 
change the law. See id. In Mississippi, the Legislature must amend MISS. CODE ANN. § 63-2-3 (2015) to permit juries to 
consider the use of seatbelts in allocating comparative fault for an injury. 
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Eric Lipton, Lawyers Create Big Paydays by Coaxing Attorneys General to Sue, N.Y. TIMES, Dec. 18, 2014, 
http://www.nytimes.com/2014/12/19/us/politics/lawyers-create-big-paydays-by-coaxing-attorneys-general-to-sue-.html. 
 

263 
 

Reflecting on the state’s progress in 2011, Governor Barbour viewed tort reform as “a major factor in economic growth and job 
creation” in Mississippi. Hon. Haley Barbour, 2011 State of the State Address (Jan. 11, 2011). 
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