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INSIDE ALEC

Legislators Address the Growing Use of 
Contingent Fee Attorneys by State Officials

BY CHrISTOPHEr E. APPEl

A s the practice of states hiring private lawyers has expand-
ed to virtually every area of government enforcement, 
concerns have mounted as to whether such arrange-
ments serve the public interest or are driven by private 

profit. Legislators have responded by adopting safeguards on the hir-
ing, oversight, and payment of private attorneys by state officials. Fol-
lowing Florida’s lead,1 six additional states have adopted reform over 
the past three years.

These reforms have their genesis in the American Legislative Ex-
change Council’s Private Attorney Retention Sunshine Act (PARSA) ad-
opted in 1998. Soon thereafter, Colorado, Connecticut (via executive 
order), Kansas, Minnesota, North Dakota, Texas and Virginia adopted 
legislation based on the model policy. The most recent wave of states 
taking action includes Arizona, Indiana and Missouri in 2011,2  and 
Iowa, Mississippi and Georgia (via administrative order) in 2012.3 

Momentum continues to grow. Recently, West Virginia voters re-
placed long-serving West Virginia Attorney General Warren McGraw, 
Jr., who faced significant controversy due to his routine no-bid hir-
ing of private lawyers, with 
Patrick Morrisey, who was 
elected on an ethics plat-
form.  Among the new 
Attorney General’s first 
acts was to propose new 
procedures and guidelines 
outlining when and how 
the Office of the Attorney 
General should hire out-
side counsel to represent 
the State and its agencies 
in legal proceedings.4 

THE EXPANDING USE OF THE PRACTICE
Use of private contingency fee agreements first rose to prominence 
during the landmark state attorney general tobacco litigation of the 
1990s. The Manhattan Institute has estimated that approximately 300 
lawyers from 86 firms are projected to earn up to $30 billion from the 
settlement of this litigation.5 In most cases, the selection of outside 
counsel to pursue this litigation was not the product of an open or 
competitive bidding process, but rather occurred behind the scenes 
and went to political allies and large campaign contributors of the 
state attorney general.6 The effective rates for the work performed on 
behalf of the state by some plaintiffs’ attorneys has been calculated at 
tens of thousands of dollar per hour.

Although observers once viewed such arrangements as unique to 
tobacco litigation, plaintiffs’ lawyers and some state attorneys general 
are now applying this model to virtually every area of litigation against 
numerous industries. Pharmaceutical manufacturers, financial insti-
tutions and insurers are among the most frequent targets.7 Govern-
ment officials in at least 21 states have hired plaintiffs’ lawyers on a 
contingent fee basis to enforce state laws in recent years.

A NEED FOR SAFEGUARDS
The history of contingent fee contracts between state attorneys gen-
eral and private attorneys is replete with examples of unfavorable 
deals from the public’s perspective and “pay-to-play” antics. Although 
state laws typically require use of an open and competitive process 
when contracting for goods and services, such good government pro-
cedures are not typically used when the state hires outside counsel.  
Experience has shown that plaintiffs’ law firms often develop the the-
ory for the litigation, then shop it around to state attorneys general 
to find an interested client, not the other way around. State officials 
have frequently hired law firms that contribute or are expected to 
contribute to their campaigns or have other political or personal con-

nections to the hiring official. There is no assurance that the state is 
hiring the most qualified counsel and getting the best deal. In some 
instances, government lawyers may be perfectly capable of handling 
the litigation without outside assistance, which would avoid siphon-
ing off a significant portion of the recovery, potentially millions of dol-
lars that could reduce the tax burden or fund projects or programs, by 
a contingent fee.

Enforcement of state law through a contingent fee also raises seri-
ous ethical and constitutional concerns.8 There is an inherent conflict 
of interest between the profit maximizing objective of a private at-
torney, whose compensation is based on the amount of damages or 
fines imposed on a company, and the state’s most fundamental role 
of ensuring that the law is enforced in a fair and reasonable manner. 

The effective rates for the work performed on behalf 

of the state by some plaintiffs’ attorneys has been 

calculated at tens of thousands of dollars per hour.
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JUSTICE

In some cases, the public interest may be best served through a rem-
edy that is not financial in nature or the evidence may suggest that 
the government should discontinue litigation. Unlike cases brought 
for private plaintiffs, public enforcement actions “involve a balancing 
of interests” and a “delicate weighing of values” that “demands the 
representative of the government to be absolutely neutral.”9 This is 
simply not the case where a private lawyer’s compensation depends 
upon the dollar amount of a judgment or settlement.

In examining this practice, the state supreme courts of Rhode Is-
land and California have found that contingent fee agreements be-
tween government officials and private attorneys may be permissible 
in some circumstances but only where the government’s attorneys 
maintain full and complete control over the litigation.10 A state may 
not abrogate its law enforcement powers to private lawyers. 

In addition, by shifting litigation risks to outside counsel, states may 
be enticed to bring novel or speculative lawsuits (often at the invita-
tion of the retained private counsel) that seek to expand the liability 
as opposed to enforce existing law.11 The practice invites “regulation 
through litigation.”

ADOPTION OF REFORM
Although the legislation adopted varies significantly from state-to-
state, the recent wave of state laws generally includes the following 
elements:

• The attorney general must analyze certain factors and make a 
written determination that contingent fee representation will be 
both cost-effective and in the public interest, prior to entering 
into a contract;

• The attorney general is required to request proposals from pri-
vate attorneys, or make a written determination that such a re-
quest is not feasible under the circumstances;

• Contingent fees are subject to tiered limits and an aggregate cap 
of $50 million, exclusive of reasonable costs and expenses;

• Contingent fees may not be based on imposition of fines;
• Certain requirements must be met throughout the contract to 

ensure government attorneys retain complete control over the 
litigation;

• Contingent fee contracts must include certain standard provi-
sions reflecting what is expected of the government attorneys 
and contingent fee counsel;

• The contingent fee contract, payments made under the contract, 
and the attorney general’s written determination about the need 
for contingent fee representation are to be posted on the attor-
ney general’s website. Other records relating to the contract are 
to be subject to the state’s open records laws. The private attor-
neys and paralegals are to maintain detailed contemporaneous 
time records for presentation to the attorney general on request; 
and
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• The attorney general must submit an annual report to the leg-
islature that describes the state’s use of outside counsel in the 
preceding calendar year.

Each of these laws, and earlier legislation adopted based on PAR-
SA, shares the common goals of promoting transparency, curbing 
unseemly liaisons between public enforcement officials and private, 
profit-motivated lawyers, and protecting the public funds. Such re-

forms provide legislators with an effective means of safeguarding the 
public interest when the state enforces the law through use of private 
attorneys.
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The mechanism of the law that claims these higher premiums will be 
affordable comes in the form of tax subsidies paid for by raising taxes 
elsewhere. These taxes, however, will be passed down to consumers 
and, ironically, the federal government will indirectly tax itself and the 
states for the honor. On the other hand, Secretary Sebelius stated that 
the mechanism the law relies on to make insurance affordable comes 
from the market when insurers “compete for customers.”5  
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