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THE CHECKLIST

A. CURBIMPROPER FORUM SHOPPING

Checklist Item #1: Determine if the court’s jurisdiction
is appropriate for the specific case given the
Jjurisdiction’s connection to the alleged exposure(s),
parties, and witnesses; enforce venue and forum non
conveniens laws to transfer cases more appropriately
heard in other jurisdictions. See page 609.

B. PRIORITIZE CLAIMS OF THE TRULY SICK

Checklist Item #2: Require plaintiff to show credible
evidence of asbestos-related impairment in order to
bring or proceed with a claim. See page 613.

Checklist Item #3: Establish the credibility of the
diagnosis alleging injury by determining whether the
claim was generated through a litigation screening or is
supported by a report from a physician that has been
implicated in fraudulent civil filings. See page 616.

C.. APPLY TRADITIONAL TORT LITIGATION PROCEDURES

Checklist Item #4: Do not consolidate dissimilar claims.
See page 620.

Checklist Item #5: . Assure discovery rules are
appropriate for each claim and defendant; if “form”
discovery is used, make sure it is appropriate and not
overly burdensome as applied in individual cases. See
page 621.

Checklist Item #6: Do not short-circuit trials. See page
622.
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D. ONLY ALLOW CLAIMS AGAINST DEFENDANTS WHERE
THERE IS A LEGAL BASIS FOR LIABILITY

e Checklist Item #7: Premises owners generally should
owe no duty to plaintiffs alleging harm from off-site,
secondhand exposure to asbestos. See page 624.

e Checklist Item #8: Maintain traditional tort law
distinctions for when premises owners can be liable for
injuries to contractors’ employees. See page 626.

e Checklist Item #9: Component part manufacturers
should not be held liable for alleged asbestos-related
hazards in external or replacement parts made, supplied,
or installed by others and affixed post-manufacture. See
page 628.

E. ONLY ALLOW A DEFENDANT TO BE HELD LIABLE IF ITS

CONDUCT OR PRODUCT WAS A LEGAL CAUSE OF THE ALLEGED
INJURY

e Checklist Item #10. Make gatekeeper decisions on
expert testimony and assure that materials experts rely
on actually support their claims. See page 631.

e Checklist Item #11: Adhere to traditional elements of
substantial factor causation at summary judgment and
provide clear jury instructions as to whether a particular
defendant’s asbestos was a “substantial factor” in
causing the alleged harm. See page 633. '

e Checklist Item #12: Assure specific and adequate
product identification by dismissing cases where
product identification is not sufficient. See page 636.

* Checklist Item #13: Issue disease-specific causation
requirements for mesothelioma, lung cancer and other
asbestos-related cancers. See page 637.
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F. ASSURE JURIES CAN FULLY COMPENSATE DESERVING
PLAINTIFFS WHILE PRESERVING ASSETS FOR FUTURE CLAIMANTS

* Checklist Item #14: Permit discovery of settlement
trust claims, as well as any pre-trial settlements, and
declare intentions to file any future claims. See page
644.

* Checklist Item #15: Assure proper settlement credits
and offsets at trial with monies paid by any entity to
satisfy a legal claim directed at the injury alleged in
accordance with state law. See page 647.

* Checklist Item #16: Allow collateral sources to be
admissible so that jurors can consider and account for all
collateral sources that provided compensation to the
plaintiff for the alleged harm. See page 649.

* Checklist Item #17: Instruct jurors on the state’s joint
and several liability rules. See page 650.

* Checklist Item #18: Sever or strike punitive damages
claims. See page 652.

1. INTRODUCTION

The United States Supreme Court has described the asbestos
litigation as a “crisis.””’ A hallmark of the litigation has been the
mass filing of lawsuits by plaintiffs with little or no physical
impairment and claims made by plaintiffs without reliable proof of
causation, both of which have helped force scores of defendant
companies_into bankruptcy and have threatened payments to the
truly sick.? At times, courts have fueled the litigation by taking
well-intentioned, but ill-suited, procedural shortcuts in an effort to

' Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 597 (1997).

? See Mark Behrens, Some Proposals for Courts Interested in Helping Sick
Claimants and Solving Serious Problems in Asbestos Litigation, 54 BAYLOR
L. REvV. 331 (2002); Paul F. Rothstein, What Courts Can Do in the Face of
the Never-Ending Asbestos Crisis, 71 Miss. L.J. 1 (2001); Richard O. Faulk,

Dispelling the Myths of Asbestos Litigation: Solutions for Common Law
Courts, 44 S. TEX. L. REV. 945 (2003).
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get out from under the avalanche of claims.®> In pushing for
efficiency, however, these courts put aside normal rules of
discovery and procedure.* Instead of decreasing dockets, experience
has shown that these measures actually created incentives for
personal injury lawyers to file more claims.’ In recent years, courts
and legislatures in key asbestos jurisdictions that have appreciated
these unintended consequences have begun restoring fundamental
tort law principles to asbestos litigation. By doing so, they have
helped root out many of the abusive practices and claims that had
plagued the litigation. As a result, the overall asbestos litigation
environment has shown signs of improvement.®

Whether recent advances in the litigation will be lasting is a
question yet to be answered. Asbestos litigation has a way of
reinventing itself. As one legal observer explained, “the next
asbestos is always asbestos, because the litigation always moves
on.””’ Asbestos personal injury lawyers are creative in finding new
tactics to expand liability. In addition, there has been a new
migration of claims to jurisdictions where trial judges may not be
experienced in managing asbestos dockets. These judges may not be
aware Of the issues, history and tactics particuldar to asbestos
litigation.

3 See Victor E. Schwartz & Rochelle M. Tedesco, The Law of Unintended
Consequences in Asbestos Litigation: How Efforts to Streamline The Litigation
Have Fueled More Claims, 71 Miss. L.J. 531 (2001).

* See generally Victor E. Schwartz & Leah Lorber, 4 Letter to the Nation’s
Trial Judges: How the Focus on Efficiency is Hurting You and Innocent
Victims in Asbestos Liability Cases, 24 AM. J. TRIAL ADVOC. 247 (2000).

3 See id.

¢ See Mark A. Behrens & Phil Goldberg, The Asbestos Litigation Crisis:
The Tide Appears to Be Turning, 12 CONN. INS. L.J. 477 (2006); James A.
Henderson, Jr., Asbestos Litigation Madness: Have the States Turned a
Corner?, 3:6 MEALEY’S TORT REFORM UPDATE 23 (Jan. 18, 2006); Patti
Waldmeir, Asbestos Litigation Declines in Face of US Legal Reforms, FIN.
TIMES, July 24, 2006, at 2; Paul Davies, Plaintiffs’ Lawsuits Against
Companies Sharply Decline, WALL ST. J., Aug. 26, 2006, at Al [hereinafter
Davies, Plaintiffs’ Lawsuits Against Companies Sharply Decline].

7 See Peter Geier, ‘Sea Change’ In Asbestos Torts Is Here: New Strategies,
New Defendants Seen, NAT’L L.J., Oct. 31, 2005, at 1 (quoting attorney Mark
Behrens).
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This article collects lessons learned from the past by courts
with experience handling asbestos claims and translates them into a
checklist of trial action items so that trial Judges who may be new
to this litigation can avoid some of the more serious problems of
the past and better address the next evolution of claims.

II. A PRIMER ON THE ASBESTOS LITIGATION

A. The Number of Claims Explodes

The initial asbestos-related lawsuits were filed in the 1970s.8
By the 1980s, “what had once been a series of isolated cases turned
into a steady flow,” which continued to increase over the next
decade.’ By the early 1990s, courts and commentators recognized
that the “elephantine mass” of asbestos cases that were then being
filed created extraordinary problems.!? In 1991, the Federal Judicial
Conference Ad Hoc Committee on Asbestos Litigation called the
litigation “a disaster of major proportions.”! The Ad Hoc
Committee explained:

The most objectionable aspects of asbestos litigation can be

briefly summarized: dockets in both federal and state courts

continue to grow; long delays are routine; trials are too long;
the same issues are litigated over and over; transaction costs

® See Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir.
1973), cert. denied, 419 U.S. 869 (1974).

? See ABA COoMM’N ON ASBESTOS LITIG., REPORT TO THE HOUSE OF
DELEGATES 5 (2003), available ar http://www.abanet.org/leadership/
full_report.pdf [hereinafter ABA COMM’N REP.].

" Norfolk & W. Ry. Co. v. Ayers, 538 U.S. 135, 166 (2003) (quoting
Ortiz v. Fibreboard Corp., 527 U.S. 815, 821 (1999)); see also In re
Combustion Eng’g, Inc., 391 F.3d 190, 200 (3d Cir. 2005) (“For decades, the
state and federal judicial systems have struggled with an avalanche of asbestos
lawsuits.”).

1 JUDICIAL CONFERENCE AD HoOC COMMITTEE ON ASBESTOS LITIGATION,
REPORT TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES 2 (Mar. 199 1), reprinted in 6:4
MEALEY’S LITIG. REPS.: ASBESTOS 2 (Mar. 15, 1991) [hereinafter JUD. CONF.
REP.].
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exceed the victims’® recovery by nearly two to one;
exhaustion of assets threatens and distorts the process; and
future claimants may lose altogether.'?

Even after this gloomy assessment, the litigation worsened “at
a much more rapid pace than even the most pessimistic
projections.”’?® During the 1990s, the number of asbestos cases
pending nationwide doubled from 100,000 to more than 200,000.'*
By 2002, approximately 730,000 claims had been filed,!®> with
more than 100,000 claims filed in 2003 alone—*“the most in a single
year.”’® In August 2005, the Congressional Budget Office
estimated that approximately 322,000 asbestos-related claims were
pending in state and federal courts.'”

B. Most Plaintiffs Had No Physical Injury from Asbestos
Exposure

The primary reason for this explosion in claims was that by the
early 2000s, the overwhelming majority of claims—up to 90
percent—were filed on behalf of plaintiffs who were “completely
asymptomatic.”’® These claimants may have had some marker of

12 1d. at 2-3.

13 GRIFFIN B. BELL, NAT’L LEGAL CTR. FOR THE PUB. INTEREST, Asbestos
Litigation and Judicial Leadership: The Courts’ Duty to Help Solve the
Asbestos Litigation Crisis, 6:6 BRIEFLY, June 2002, at 2. ’

14 See The Fairness in Asbestos Compensation Act of 1999: Hearing on
H.R. 1283, Before the H. Comm. on the Judiciary, 106th Cong. 62 (1999)
(statement of Christopher Edley, Jr., Professor, Harvard Law School) [hereinafter
Edley Testimony]. ‘

15 See STEPHEN J. CARROLL ET AL., RAND, ASBESTOS LITIGATION XXiv
(2005), available at http://www rand.org/publications/MG/MG162.

¢ Editorial, The Asbestos Blob, Cont., WALL ST. J., Apr. 6, 2004, at
Al6. :

7 AMERICAN ACADEMY OF ACTUARIES’ MASS TORTS SUBCOMMITTEE,
OVERVIEW OF ASBESTOS CLAIMS AND TRENDS 5 (Aug. 2007), available at
http://www.actuary.org/pdficasualty/asbestos_aug07.pdf [hereinafter AM. ACAD.
ACTUARIES].

¥ James A. Henderson, Jr. & Aaron D. Twerski, Asbestos Litigation Gone
Mad: Exposure-based Recovery for Increased Risk, Mental Distress, and
Medical Monitoring, 53 S.C. L. REV. 815, 823 (2002); see also Roger Parloff,
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exposure, such as changes in the pleural membrane of their lungs,
but “are not now and never will be afflicted by disease.”® In
contrast, when asbestos litigation first arose in the 1960s, most
claimants were ‘“workers suffering from grave and crippling
maladies.””°

The key development was the use of mass screenings by
plaintiffs’ lawyers and their agents to generate many of the
unimpaired claimant filings.>! U.S. News & World Report described
the claimant recruiting process:

Welcome to the New Asbestos Scandal, FORTUNE, Sept. 6, 2004, at 186
(“According to estimates accepted by the most experienced federal judges in this
area, two-thirds to 90% of the nonmalignants are ‘unimpaireds’—that is, they
have slight or no physical symptoms.”); Kathryn Kranhold, GE To Record 3115
Million Expense for Asbestos Claims, WALL ST. J., Feb. 17, 2007, at A3 (GE
reporting that more than 80% of its pending cases involve claimants “who
aren’t sick™); Quenna Sook Kim, G-I Holdings’ Bankruptcy Filing Cites
Exposure in Asbestos Cases, WALL ST. J., Jan. 8, 2001, at B12 (“[A]s many
as 80% of [GAF’s] asbestos settlements are paid to unimpaired people.”); Alex
Berenson, 4 Surge in Asbestos Suits, Many by Healthy Plaintiffs, N.Y. TIMES,
Apr. 10, 2002, at Al15.

Y Edley Testimony, supra note 14, at 67.

* Roger Parloff, The 3200 Billion Miscarriage of Justice; Asbestos
Lawyers Are Pitting Plaintiffs Who Aren’t Sick Against Companies that Never
Made the Stuff—and Extracting Billions for Themselves, FORTUNE, Mar. 4,
2002, at 158.

%! See Griffin B. Bell, Asbestos & The Sleeping Constitution, 31 PEPP. L.
REV. 1, 5 (2003). Screenings have frequently been conducted in areas with high
concentrations of workers who may have worked in jobs where they were
exposed to asbestos. See Owens Corning v. Credit Suisse First Boston, 322
B.R. 719, 723 (D. Del. 2005) (“Labor unions, attorneys, and other persons
with suspect motives [have] caused large numbers of people to undergo X-ray
examinations (at no cost), thus triggering thousands of claims by persons who
had never experienced adverse symptoms.”); In re Joint E. & S. Dists. Asbestos
Litig., 237 F. Supp. 2d 297, 309 (E.D.N.Y. & S.D.N.Y. 2002) (asbestos
claimants “are diagnosed largely through plaintiff-lawyer arranged mass
screenings programs targeting possible exposed asbestos-workers and attraction
of potential claimants through the mass media.”); Eagle-Picher Indus., Inc. v.
Am. Employers’ Ins. Co., 718 F. Supp. 1053, 1057 (D. Mass. 1989) (“[M]any
of these cases result from mass X-ray screenings at occupational locations
conducted by unions and/or plaintiffs’ attorneys, and many claimants are
functionally asymptomatic when suit is filed.”).
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To unearth new clients for lawyers, screening firms
advertise in towns with many aging industrial workers or
park X-ray vans near union halls. To get a free X-ray,
workers must often sign forms giving law firms 40 percent
of any recovery. One solicitation reads: “Find out if YOU
have MILLION DOLLAR LUNGS!"??

Many X-ray interpreters (called “B Readers™) hired by plaintiffs’
lawyers were “so biased that their readings were simply
unreliable.”?®> As one physician explained, “the chest x-rays are not
read blindly, but always with the knowledge of some asbestos
exposure and that the lawyer wants to file litigation on the
worker’s behalf.””** '

It is estimated that more than one million workers have
undergone attorney-sponsored screenings.”> One worker explained,
“[i]t’s better than the lottery. If they find anything, I get a few
thousand dollars I didn’t have. If they don’t find anything, I’ve just

22 pamela Sherrid, Looking for Some Million Dollar Lungs, U.S. NEWS &
WORLD REP., Dec. 17, 2001, at 36.

B Owens Corning, 322 B.R. at 723; see also ABA COMM’N REP., supra
note 9 (litigation screening companies find X-ray evidence that is “consistent
with” asbestos exposure at a “startlingly high” rate, often exceeding 50% and
sometimes reaching 90%); Joseph N. Gitlin et al.,, Comparison of “B”
Readers’ Interpretations of Chest Radiographs for Asbestos Related Changes,
11 ACAD. RADIOLOGY 843 (2004) (B Readers hired by plaintiffs claimed
asbestos-related lung abnormalities in 95.9% of the X-rays sampled, but
independent B Readers found abnormalities in only 4.5% of the same X-rays);
Jobn M. Wylie II, The $40 Billion Scam, READER’S DIGEST, Jan. 2007, at 74;
Editorial, Beware the B-Readers, WALL ST. J., Jan. 23, 2006, at Al6. As a
result of its findings, the ABA Commission proposed the enactment of federal
legislation to codify the evidence that physicians recognize is needed to show
impairment. The ABA’s House of Delegates adopted the Commission’s
proposal in February 2003. See Asbestos Litigation: Hearing Before the Sen.
Comm. on the Judiciary, 107th Cong., Appen. A (Mar. 5, 2003) (statement of
Dennis Archer, President-Elect, ABA).

24 David E. Bernstein, Keeping Junk Science Out of Asbestos Litigation,
31 PEPP. L. REV. 11, 13 (2003) (quoting Lawrence Martin, M.D.).

25 See Lester Brickman, On the Theory Class’s Theories of Asbestos
Litigation: The Disconnect Between Scholarship and Reality?, 31 PEPP. L.
REV. 33, 69 (2003); see also Lester Brickman, Ethical Issues in Asbestos
Litigation, 33 HOFSTRA L. REV. 833, 836-37 (2005).






