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LITIGATION

STOPPING ASBESTOS LITIGATION ABUSE
By MArk A. BEHRENS & Pui. §. GOLDBERG*

Widespread abuse and even fraud have long been ru-
mored to be a part of asbestos litigation. A recent study,
published in Academic Radiology, is the latest confirmation
that over-diagnosis of asbestos-related conditions is a major
problem. The study suggests that x-ray readers used by
plaintiffs’ lawyers in asbestos cases are not detached medi-
cal experts, but hired guns retained because they will reach
conclusions that support the lawyers’ cases.

In conducting the study, Drs. Joseph Gitlin and Eliza-
beth Garrett-Mayer of the Johns Hopkins School of Medi-
cine had six independent experts evaluate 492 x-rays used by
plaintiffs’ lawyers as a basis for asbestos claims. The study’s
authors did not tell the experts the source of the x-rays or that
the films already had been entered into evidence in litigation.
The x-ray readers hired by plaintiffs’ lawyers found evidence
of possible asbestos-related abnormalities in a staggering
95.9% of the cases, but the independent radiologists found
abnormalities in just 4.5% of the cases. As Drs. Gitlin and
Garret-Mayer concluded, this enormous disparity is too great
to be explained by a reasonable difference of opinion.'

- Previous attempts to assess the scope of unreliable x-
ray readings in asbestos cases resulted in similar findings.
For example, in 1990, an independent panel of radiologists
studied 439 tire worker claimants “diagnosed” by plaintiffs’
doctors as having an asbestos-related disease. The research-
ers, however, found that only 2.5% of the claimants had con-
ditions consistent with asbestos exposure, leading them to
conclude that “the plaintiffs’ doctors’ diagnoses of asbestos
related conditions was ‘mistakenly high.””?

. United States District Court Judge Carl Rubin of the
Southern District of Ohio studied the merits of sixty-five as-
bestos bodily injury cases by appointing medical experts to
evaluate the claims. All of the plaintiffs had claimed some
asbestos-related condition, but the court-appointed experts
found that sixty-five percent of the claimants had no asbes-
tos-related conditions at all. Of the remaining thirty-five per-
cent of claimants, approximately fifteen percent had asbesto-
sis, and the rest presented only pleural conditions.?

In another study, neutral academics appointed by the
Manville Personal Injury Settlement Trust evaluated the re-
sults of more than 6,400 audited claims of alleged asbestosis
and pleural disease. In approximately forty-one percent of
the cases, the Trust’s physicians disagreed with the plaintiff
experts, finding that the claimant had either no disease or a
less severe condition than alleged.*

Mass Screening Mischief

X-rays like those reviewed in the Johns Hopkins study
typically result from mass screenings conducted by plaintiff
lawyers and their agents. Such screenings ‘are frequently
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conducted in areas with high concentrations of workers who
may have worked in jobs where they were exposed to asbes-
tos.

The lawyers and the screening firms recruit plaintiffs
through exaggerated claims, such as “Find out if YOU have
MILLION DOLLAR LUNGS!™ Senior United States District
Court Judge Jack Weinstein and Bankruptcy Court Judge
Burton Lifland have explained: “Claimants today are diag-
nosed largely through plaintiff-lawyer arranged mass screen-
ings programs targeting possible exposed asbestos-workers
and attraction of potential claimants through the mass me-
dia.”® Former United States Attorney General Griffin Bell has
pointed out that “[t]hese screenings often do not comply
with federal or state health or safety law. There often is no
medical purpose for these screenings and claimants receive
no medical follow-up.””

The Association of Occupational and Environmental
Clinics has stated its concern that “medically inadequate
screening tests are being conducted to identify cases of as-
bestos-related disease for legal action. These tests do not
conform to the necessary standards for screening programs
conducted for patient care and protection.”® Dr. Michael
Harbut, an occupational health specialist in Michigan, ex-
pressed particular outrage at this practice, saying that any
lawyer who “degrades the value of human health by relying
only on x-rays for making a diagnosis of asbestosis is cer-
tainly morally corrupt, if not criminally corrupt.”

In 2003, the American Bar Association’s Board of Gov-
ernors authorized the formation of a commission to study the
issue. With the assistance of the American Medical Associa-
tion, the ABA Commission on Asbestos Litigation consulted
some of the Nation’s most prominent physicians in the field
of occupational medicine and pulmonary disease. The
Commission’s report confirmed that a large percentage of
asbestos claimants are recruited through litigation screen-
ings:

For-profit litigation “screening” companies have
developed that actively solicit asymptomatic
workers who may have been occupationally ex-
posed to asbestos to have “free” testing done —
usually only chest x-rays. Promotional ads de-
clare that “You May Have Million $ Lungs” and
urge the workers to be screened even if they
have no breathing problems because “you may
be sick with no feeling of illness.” The x-rays are
usually taken in “x-ray mobiles” that are driven
to union halls or hotel parking lots. There is
evidence that many litigation-screening compa-
nies commonly administer the x-rays in violation
of state and federal safety regulations. In order
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to get an x-ray taken, workers are ordinarily re-
quired to sign a retainer agreement authorizing a
lawsuit if the results are “positive.”

The x-rays are generally read by doctors who are
not on site and who may not even be licensed to
practice medicine in the state where the x-rays
are taken or have malpractice insurance for these
activities. According to these doctors, no doc-
tor/patient relationship is formed with the
screened workers and no medical diagnoses are
provided. Rather, the doctor purports only to be
acting as a litigation consultant and only to be
looking for x-ray evidence that is “consistent
with” asbestos-related disease. Some x-ray read-
ers spend only minutes to make these findings,
- but are paid hundreds of thousands of dollars —
in some cases, millions — in the aggregate by the
litigation screening companies due to the vol-
ume of films read. 1°

In the wake of these studies, “considerable doubt” has
been placed on the reliability of claims generated through
mass screenings.!! As one physician has explained, “the
chest x-rays are not read blindly, but always with the knowl-
edge of some asbestos exposure and that the lawyer wants
to file litigation on the worker’s behalf.”'* Moreover, some
attorneys reportedly pass an x-ray around to numerous radi-
ologists until they find one who is willing to say that the film
shows symptoms of an asbestos-related disease — a practice
strongly suggesting unreliable scientific evidence.”® One
plaintiffs’ expert medical witness has remarked that he “was
amazed to discover that, in some of the screenings, the
worker’s x-ray had been ‘shopped around’ to as many as six
radiologists until a slightly positive reading was reported by
the last one.”™

The result is “the epidemic of asbestosis observed . . .
in numbers which are inconceivable and among industries
where the disease has never been previously recognized by
medical investigation.””® In fact, in 2003, more than 100,000
new asbestos claims were filed — “the most in a single year.”'¢

Impact on Compensation for the Truly Sick

Given the abuse of mass screenings and the unreliable
medical reports generated as a result of the screening pro-
cess, it should not be surprising that most new asbestos
claimants — up to ninety percent — have no medically cogni-
zable injury or impairment.”” These claimants “continue to
lead active, normal lives, with no pain or suffering, no loss of
the use of an organ or disfigurement due to scarring.”!®
Cardozo Law School Professor Lester Brickman, an expert on
asbestos litigation, has said that “the ‘asbestos litigation
crisis’ would never have arisen and would not exist today™ if
not for the claims filed by unimpaired claimants."

The presence of unimpaired claimants on court dock-
ets and in settlement negotiations “inevitably diverts legal
attention and economic resources away from the claimants
with severe asbestos disabilities who needghelp right now.”?
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Consider, for example, the litigation involving Johns-Manville,

which filed for bankruptcy in 1982. It took six years for the
company’s bankruptcy plan to be confirmed. Payments to
Manville Trust claimants were halted in 1990, and did not
resume until 1995. According to the Manville trustees, a
“disproportionate amount of Trust settlement dollars have
gone to the least injured claimants—many with no discern-
ible asbestos-related physical impairment whatsoever.”” The
Trust is now paying out just five cents on the dollar to as-
bestos claimants.?2 The trusts created through the Celotex
and Eagle-Picher bankruptcies have similarly reduced pay-
ments to claimants.”

The same injustice can be seen on an individual level.
For example, the widow of a Washington State man who died
from mesothelioma has been told that she should expect to
receive only fifteen percent of the $1 million she might have
received if her husband had filed suit before the companies
he sued went bankrupt.* The widow of an Ohjo mechanic
will recover at most $150,000 of the $4.4 million award that
she received for her husband’s death.”

For these reasons, lawyers who represent cancer vic-
tims have been highly critical of mass screenings and the
filings they generate. They appreciate that payments to the
non-sick, and transaction costs spent litigating their claims,
are depleting scarce resources that should go to “the sick
and the dying, their widows and survivors.”? Here is what
some of the lawyers have said:

- Richard Scruggs of Mississippi: “Flooding the
courts with asbestos cases filed by people who
are not sick against defendants who have not
been shown to be at fault is not sound public
policy.”?

- Matthew Bergman of Seattle: “Victims of me-
sothelioma, the most deadly form of asbestos-
related illness, suffer the most from the current
system ... the genuinely sick and dying are often
deprived of adequate compensation as more and
more funds are diverted into settlements of the
non-impaired claims.”?

- Peter Kraus of Dallas has said that plaintiffs’
lawyers who file suits on behalf of the non-sick
are “sucking the money away from the truly im-
paired.””

- Steve Kazan of Oakland, California has testified
that recoveries by the unimpaired may result in
his clients being left uncompensated.®

- Terrence Lavin, an Illinois State Bar President
and Chicago plaintiffs’ lawyer: “Members of the
asbestos bar have made a mockery of our civil
justice system and have inflicted financial ruin
on corporate America by representing people
with nothing more than an arguable finding on
an x-ray.”!
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Filings by unimpaired claimants not only threaten pay-
ments to the truly sick, they also have serious consequences
for defendants. Asbestos litigation has already forced more
than seventy companies into bankruptcy.??

As a result, “the net has spread. . . to companies far
removed from the scene of any putative wrongdoing.”*
Peripheral defendants are being dragged into the litigation to
make up for the “traditional defendants” that are no longer
around to pay their full share.* The RAND Institute for Civil
Justice has now identified more than 8,500 asbestos defen-
dants, * up from only 300 in 1982.3 Asbestos litigation now
touches firms in industries engaged in almost every form of
economic activity that takes place in the economy.

Solutions

The United States Supreme Court has said that this
country is in the midst of an “asbestos-litigation crisis.”?’
Efforts need to be made now to police abuse in the litigation
and help preserve resources needed to compensate the sick.

First, state courts should dismiss claims initiated
through mass screenings. This has been the practice in fed-
eral asbestos cases since January 2002. The judge who is-
sued that order, Senior United States District Judge Charles
Weiner of the Eastern District of Pennsylvania, observed
that “the filing of mass screening cases is tantamount to a
race to the courthouse and has the effect of depleting funds,
some already stretched to the limit, which would otherwise
be available for compensation to deserving plaintiffs.”*

Second, courts should use objective medical criteria to
ensure that claimants who are sick with an asbestos-related
illness can have their cases tried first. The claims of the
unimpaired should be suspended and preserved so they can
file claims in the future should they become sick.*® This
practice is the trend in state court asbestos litigation.*!

For example, courts in New York City, Chicago, Boston,
Baltimore, Seattle, Syracuse, Portsmouth (Virginia), and Madi-
son County (Illinois), have ordered the claims of individuals

‘with no present asbestos-related impairment to be placed on

an inactive docket (also called a pleural registry or deferred
docket).*? Statutes of limitations are tolled and discovery is
stayed with respect to claims placed on the inactive docket.
A case may be removed to the active docket and set for trial
when the claimant presents the court with credible medical
evidence of asbestos-related impairment. Unimpaired dock-
ets relieve the pressure on courts to decide “claims that are
premature (because there is not yet any impairment) or actu-
ally meritless (because there never will be).”#

Other courts have entered orders requiring potential
plaintiffs to meet certain objective medical criteria in order to
proceed with a claim in that court.* Claimants not able to
demonstrate functional impairment will have their claims ad-
ministratively dismissed until an impairing condition devel-
ops. Should a claimant develop such an impairing condition,
he or she would be permitted to re-file a claim.%
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Third, courts should exercise their “gatekeeper func-
tion” to ensure that only sound science is presented at trial.%
The recent Johns Hopkins study suggests that courts should
view x-ray evidence skeptically.

Fourth, courts should not join dissimilar cases for trial.
Some courts have tried to address the overabundance of
asbestos claims on their dockets by joining asbestos claims
for resolution, either in mass consolidations or in clusters. In
such proceedings, people with serious illnesses are often
lumped together with claimants having different alleged harms
or no illness at all; frequently, multiple defendants are named.*’
The cases generally involve aggressive management of the
docket by the trial judge and pressure on the defendants to
settle.

The motivation for case consolidation seems logical.
If asbestos claims are crowding court dockets, then it would
seem sensible to resolve the claims as efficiently as possible
and to reduce the transaction costs in doing so. Unfortu-
nately, in lowering the barriers to litigation, these courts have
unintentionally encouraged the filing of more claims.”® As
Duke Law Professor Francis McGovern has explained:
“Judges who move large numbers of highly elastic mass torts
through their litigation process at low transaction costs cre-
ate the opportunity for new filings. They increase demand
for new cases by their high resolution rates and low transac-
tion costs. If you build a superhighway, there will be a traffic
jam,”#®

Fifth, courts should preserve assets for sick asbestos
claimants by severing, deferring, or staying punitive damage
claims.®® As the United States Court of Appeals for the Third
Circuit concluded when it approved a decision by Judge
Weiner to sever all punitive damages claims from federal as-
bestos cases: “It is responsible public policy to give priority
to compensatory claims over exemplary punitive damage wind-
falls .. .”! Repeated punitive damages awards serve no con-
stitutionally justifiable or sound public policy goal in asbes-
tos cases.’

Finally, courts should impose ad hoc public policy limi-
tations on joint liability in asbestos and other appropriate
cases. As Pepperdine Law Professor Richard Cupp, Jr. has
written: “unlimited and unrestrained joint liability represents
unsound public policy in the current asbestos litigation en-
vironment.” '

Conclusion

The current asbestos litigation system is not working
for sick claimants, defendants, or society as a whole. Changes
are needed. As Senior Judge Joseph F. Weis, Jr. of the Third
Circuit Court of Appeals has stated:

It is time—perhaps past due—to stop the hem-
orrhaging so as to protect future claimants....
[A]t some point, some jurisdiction must face up
to the realities of the asbestos crisis and take a
step that might, perhaps, lead others to adopt a
broader view. Courts should no longer wait for
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congressional or legislative action to correct
common law errors made by the courts them-
selves. Mistakes created by courts can be cor-
rected by courts without engaging in judicial
activism. It is judicial paralysis, not activism,
that is the problem in this area.®

The sound and fair reforms we suggest would be a
good place to start for courts interested in solving serious
problems in the litigation and helping sick claimants.

*The authors are attorneys in the law firm of Shook, Hardy &
Bacon L.L.P. in Washington, D.C. They represent a coalition
of companies with an interest in asbestos litigation.
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