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An Overview of Lone Pine Orders

in T0x1c Tort Litigation

By requir_ing plaintiffs to produceearly in discovery the specifics
of their claims, judicial resources are preserved and contentions sharpened

By James P. Muehlberger and
Boyd S. Hoekel

ONE PINE orders are a type of case

thanagement order requiring plaintiffs
in toxic tort lawsuits to produce early in the
dlscovery process basic evidence support-
ing a prima facie case. Cases in which de-
fendants can persuade a court to enter a
Lone Pine order typically have multiple
plaintiffs and occasionally multiple defen-
dants. The orders generally require plain-
tiffs to identify their injuries and produce
some evidence of causation. As a result,
these orders-help courts organize claims
and focus on key issues early in litigation.
Courts may rely on cither their inherent au-
thority to control their dockets or appli-
cable rules of civil procedure to issue these
case management orders.
- While most jurisdictions have not con-
sidered Lone Pine orders, their use appears
to be spreading as plaintiffs’ attorneys con-
tinue to push the edge of the class action
envelope with new and unproven claims.

HOW THEY BEGAN

_Lone Pine orders take their name from a
1986 case in the Appellate Division of the
New Jersey Superior Court, styled Lore v.
Lone Pine Corp.,! involving multiple plain-
tiffs suing 464 defendants. The plaintiffs
alleged personal injuries and property dam-
age from a landfill. In order to streamline
the proceedings, the court entered a case
management order requiring the plaintiffs

1. No. L-33606-85, 1986 WL 637507 (N.J.Su-
per., Law Div., November 18, 1986) (unpublished)
(not reported in A.2d). Reported at 1 Tox. Law Rptr.
(BNA) 726.
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to provide certain basic information re-
garding their claims.

With respect to their personal injury
claims, each plaintiff was required to pro-
vide (1) the facts of his or her exposure to
the alleged toxic substances at or from the
Lone Pine landfill, and (2) reports of treat-
ing physicians and medical or other experts
supporting each individual plaintiff’s claim
of injury and causation by the substances.
The court also required each plaintiff to
provide in support of claims for diminution
of property value: (1) his or her address
and (2) reports ofa real property or other
expert supporting the claim for diminution
in value. When the plaintiffs failed.to pro-
duce the information required by the case
management order, the court dismissed all
of their claims with prejudice.

WHAT THEY REQUIRE

. A typical Lone Pine order requires a
plaintiff to provide an affidavit by a date
certain stating: (1) the identity and amount
of each chemical to which the plaintiff was
exposed; (2) the precise disease or illness
from which the plaintiff suffers; and (3) the
evidence supporting the theory that expo-
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sure to the defendant’s chemicals caused
the injury in question.” Other evidence can
be required by the order. For example, as
in Cottle v. Superior Court (Oxnard Shores
Co.),? the dates of the exposure to-the sub-
stance, the method of exposure (that 1s, in-
halation, dermal or ingestion), and affida-
vits from medical experts supporting
causation were required.

Many Lone Pine orders require expert
opinions on causation. For example, in an
Oklahoma case, the trial court in Tulsa
County entered an order requiring _the
plaintiffs to provide statements identifying
each injury, illness or condition that they
claimed more likely than not was caused
by exposure to any chemical.* The case
against a utility company involved more
than 150 office workers in Tulsa who
alleged exposure to polychlorinated bi-
phenols (PCBs) that escaped from an.un-
derground transformer. . ,

Each plaintiff was. ordered to -provide a
narrative statement, with an affidavit of a
physician or other expert, that included: -

e Identification of each relevant injury,
illness or condition suffered;

e The underlying facts or data relied on
to forming an opinion that he or she was
exposed to PCBs and related chemicals at a
level or dose which was sufficient to cause
injury or illness; .

o Identification of the precise exposure
route—that is, inhalation, skin contact, in-
gestion-——by which he or she was exposed
to the listed chemicals; o

e Specification of the precise chemicals
which more probably than not caused each
injury, illness or condition; o

® For each illness, injufy or condition,
specification of the scientific and medical

2. John T. Burnett, Lone Pine Orders: A Wolf in
Sheep’s Clothing for Environmental & Toxic Tort
Litigation, 14 J. LAND USE & ENVTL. L. 53, 54
(1998) (citing.Hembree v. Litton Indus. Inc., No. B-
C-90-6, at 9.18 (W.D. N.C., August 16, 1990).

3. 5 Cal.Rptr.2d 882 (Cal.App.- 1992) (denying
application for writ of mandate where plaintiffs

 failed to comply with court’s case management order
in case involving development built on site previ-
ously used to store hazardous waste). »

4. William A. Ruskin, Prove It or Lose It: De-
fending Against Mass Tort Claims Using. Lone Pine
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basis for the opinion, including a specific
reference to the particular scientific or lit-
erature forming the basis of the opinion;
and . R :
®. A differential diagnosis establishing
that the - physician or expert formed an
opinion that more probably ‘than not the
plaintiff’s illnesses did not have some eti-
ology other than exposure to PCBs or re-
lated chemicals. - - :
Plaintiffs who claimed that their physi-
cal injuries were caused by their fear of

exposure to the chemicals in question also

had to identify themselves as such.

The Lone Pine order in this case re-
sembles an expert witness’s affidavit op-
posing a motion for summary judgment. A
court ordering this sort of information to be
produced early in the. discovery process
provides a tremendous advantage o defen-
dants wishing to dispose of frivolous
claims quickly. A

Ideally, Lone Pine orders allow courts to
dispose of cases by dismissing plaintiffs’
claims with prejudice ‘when they fail to
comply with the case management order.
However, as a practical matter, a motion
for summary judgment frequently must be

filed to force the court to rule’

-~ ADVANTAGES

Lone Pine orders are an extremely useful
tool for both courts and defense litigators
in toxic tort litigation. : .

“First and foremost, to quote the . Fifth
Circuit, “Lone Pine orders are designed to
handle the complex issues and potential
burdens: on defendants and courts in. mass
tort litigation.”® They allow a court t0 marn-
age an unwieldy discovery docket by.en-

Orders, 26 AM. J. TRIAL ADVOC. 599, 608 (2003),
(citing Wilson v. Public Service Co. of Oklahoma,
No. C1-96-564 (Tulsa Cty. Dist. Ct. 1997).

5. See, e.g., Martinez v. City of San Antonio, 40
S.W.3d 587, 590. (Tex. App.—San Antonio 2001,
pet. denied) (affirming tfial ‘court’s granting sum-
mary -judgment to defendants. where plaintiffs filed
expert affidavits that did not meet Texas reliability
standards for expert testimony). R

6. Acuna v. Brown & Root Inc., 200 F.3d 335,
340 (5th Cir. 2000): : ' :
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abling it to enter a single detailed order re-
quiring each plaintiff to produce statements
of fact and affidavits- from experts to sup-
port claims at the beginning of the case.
 They also help eliminate frivolous
claims quickly. By requiring plaintiffs to
produce prima facie evidence supporting
their causes of action, both the court and
the defendants learn at the beginning of the
case whether the plaintiffs’ claims. have
merit. This increases efficiency in the civil
justice system. By requiring the plaintiffs
to produce basic information, defendants
avoid spending millions of dollars in dis-
covery to separate the wheat from the
chaff. Defendants can argue that it is ineq-
uitable to force them to spend their re-
sources defending against claims in the
toxic tort setting before the plaintiffs pro-
duce evidence showing that they are in-
jured and the defendant may be culpable.
Some commentators have criticized
Lone Pine orders as giving defendants a
premature summary judgment by requiring
the plaintiffs to produce their evidence be-
fore the defendants move for summary
judgment or the parties complete discov-
ery.” The criticism is that case management
orders and their administration lack the
uniformity of enforcement provided by the
rules of civil procedure for summary judg-
ment motions. In spite of these protesta-
tions, to the contrary, Lone Pine orders are
not premature, court-created, standard-less
motions for summary judgment. Rather,
they-are a tool that helps define key issues

in a case at the beginning of the discovery

process.

While this accelerated discovery is un-
conventional, it is frequently necessary in
the toxic tort'setting because of the number
of plaintiffs. Defendants can argue that
forcing them to engage in costly discovery

. 7. Burnett, supra note 2, at 54.

8. See, e.g., Atwood v. Warner Elec. Brake &
Clutch Co., 605 N.E.2d 1032 (Tl App. 1992) (af-
firming trial court’s barring of ‘claims by plaintiffs
who had failed after six years of discovery to certify
their medical or personal injuries or to identify sub-
stances allegedly causing their injuries).

9. Acuna, 200 F.3d at 340; Schelske v. Creative
Nail Design Inc., 933 P.2d 799, 802 (Mont. 1996).
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before being able to dispose of the
meritless claims does nothing but increase
the plaintiff’s attorneys’ ability to extort
settlements. In fact, the court in Lone Pine
supported its order of dismissal by stating
it was not willing to continue the case
“with the hope that the defendants eventu-
ally will capitulate and give a sum of
money to satisfy plaintiffs and their attor-
ney without having been put to the test of
proving their cause of action.”

By forcing plaintiffs to bring forth evi-
dence of causation-early in the proceed-
ings, Lone Pine orders also aid defense
counsel in evaluating cases for settlement.
If plaintiffs can produce credible medical
causation affidavits, then defendants can
assign a value to the case more accurately.

Another advantage to Lone Pine orders
is that they effectively convert discovery
disputes between the parties into disputes
between the plaintiffs’ attorneys and
judges.® Courts prefer that parties resolve
discovery disputes on their own, but they
will enforce their case management orders
when those orders are disregarded. In other
words, Lone Pine orders can be used to
make the court, rather than defense coun-
sel, responsible for wringing discovery on
causation and other basic issues from
plaintiffs.

AUTHORITY TO ENTER

Federal district courts and courts in
states that have modeled their rules on the
Federal Rules of Civil Procedure have the
authority to enter Lone Pine. orders pursu-
ant to the wide discretion afforded judges
to manage discovery under Federal Rule 16
(Pretrial Conferences; Scheduling; Man-
agement).” Rule 16(c)(12) specifically
states that a court at a pretrial conference
may take appropriate action with respect to
“the need for adopting special procedures
for managing potentially difficult or pro-
tracted actions that may involve complex
issues, multiple. parties, difficult legal
questions, or unusual proof problems.”

The Fifth Circuit has stated that Lone

‘Pine orders essentially require “informa-

tion which plaintiffs should have had
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before filing their claims,” pointing out
that Federal Rule 11(b)(3) (Representations
to Court) requires that “the allegations and
other factual contentions have evidentiary
support, or, if specifically so identified, are
likely to have evidentiary support after a
reasonable opportunity for further investi-
gation or discovery.”"

Some courts base their authority to enter
Lone Pine or equivalent orders on the in-
herent authority to control their dockets.
For instance, a New York court in In re
Love Canal Actions stated, “A court may
invoke its inherent authority to deal with
cases before it . . . in any appropriate man-
ner, even in the absence of any direct grant

of legislative or administrative power” and. -

“Every court has inherent power to do all
things that are reasonably necessary for the
administration of justice within the scope
of its resourcefulness in crafting appropri-
ate remedies in the absence of express au-
thority.”!!

A California court has stated, “Califor-
nia courts have broad and power to control
matters before them. ... Furthermore,
courts have inherent equity, supervisory
and administrative powers, as well as in-
‘herent powers to control litigation before
them. Inherent powers of the court are de-
rived from the state constitution and are
not confined by or dependant on statute.”**

California courts also may rely on Sec-
tion 68070 of the California Government
Code, which states, “Every court may
make rules for its own government . . . not
inconsistent with law or with the rules
adopted and prescribed by the Judicial
Council.” And Section 187 of the Califor-
nia Code of Civil Procedure states that a
court may adopt in exercising its jurisdic-
tion “any suitable process or mode of pro-
ceeding ... which may appear most con-
formable to the spirit of the code.” '

In the Cottle case, the court also was
able to rely on the state’s Trial Court Delay
Reduction Act (Section 68600 of the
California Government Code), which gave
certain counties—in this case, Ventura
County—what the court described as
“wide latitude in developing their own
rules and procedures to reduce litigation
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delays that have reached ‘scandalous pro-
portions’ in 'some counties.” The. court
went on to state, referring to a local court
rule, “The managemient of the trial court’s
delay reduction program is an area within
the court’s discretion and will not be dis-
turbed unless it appears that the exercise of
the discretion was a clear abuse or a mis-
carriage of justice.”"? -

There is statutory authority in New York
as well for the entry of Lone Pine orders.
Section 602(a) of the New York Civil
Practice Law and Rules provides that the
court “may make such other orders con-
cerning proceedings therein as may tend to
avoid unnecessary costs or delay.” And in
the Love Canal case, the court noted that,
similarly to Rule 11(b) of the Federal
Rules of Civil Procedure, “New York re-
quires attorneys in all actions to investigate
the legal and factual basis for an action be-
fore commencing litigation.”*

The Illinois Appellate Court in Atwood
v. Warner Electric Brake & Clutch Co.
stated that the Ilinois Supreme Court rules
supported the issuance of Lone Pine-like
case management orders:

Under the supreme court rules, trial courts
have broad powers to supervise the discov-
ery process. The rules make it clear discov-
ery procedures were designed to be flexible
and adaptable to the infinite variety of cases
and circumstances appearing in the trial
court. Moreover, the increasing complexity
and volume of litigation involves frequent
recourse to discovery procedures. In a case
such as this, where the is8ues are as numer-
ous and complex as the parties are plentiful,

it is' important to grant the trial court flex-
ibility in managing the discovery process. -
© Supreme Court Rule 201 gives a trial
court the authority to supervise all or any

- 10. Acuna, 200 F.3d at 340. :

. 11. 547 N.Y.S.2d 174, 177 (N.Y.Sup.Ct. Niagara
Cty. 1989), citing, respectively, Bankers Trust Co. v.
Braten, 420 N.Y.S.2d 584 (N.Y.Sup.Ct. New York
Cty. (1979) and 14 AM. JUR. Courts §171;21 CIS.
Courts § 14).

12. Cottle, 5 Cal.Rptr. 882, 886-87, internal cita-
tions omitted. .

13. Id. at 889, citing Youngworth v. Stark, 283
Cal.Rptr. 668 (Cal.App. 1991).

. 14. 547 N.Y.S.2d at 177, citing 22 N.Y.CR.R.
§ 130.1.
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part.of any discovery procedure. In -addition,
Rule 201 grants a trial court the authority to
sequence discovery for the convenience of
the parties and witnesses and in the interests
_ of justice. Rule 201 also provides that the
trial of a case shall not be delayed to permit
discovery unless due diligence is shown.®

There -is. ample statutory and common
law jurisprudence to support a court’s au-
thority to enter a Lone Pine order. This
does not appear to be an issue in most ju-
risdictions that have considered it. How-
ever, one New Jersey case, discussed be-
low, states that there is no authority for a
court to issue a Lone Pine order.

USE OR CONSIDERATION
OF LONE PINE ORDERS

Courts from several jurisdictions, exam-
ined below, have discussed Lone Pine or-
ders, but these orders have been used out-
side these jurisdictions. One journal article
discusses an order from an unpublished
Oklahoma state court case.'® Another ar-
ticle cites an unpublished opinion from
North Carolina.!” It is likely that courts in
other states have used Lone Pine orders
without- a published or unpublished opin-
ion. Defense counsel should consult with
local counsel to see if this type of case
management order has been used in a
given jurisdiction. o
~ A note of caution is in order regarding
the ability to procure Lone Pine orders.
Some courts have entered orders only after
a state or federal agency has issued a report
that either provides-much of the informa-
tion called for in the order or.undercuts the
plaintiffs’ claims.for personal injuries.

The latter occurred in Cottle, in which
the plaintiffs sought damages for a myriad
of physical injuries and ailments allegedly
caused by oil industry hazardous wastes
and other byproducts on the site of which

15. 605 N.E.2d 1032, 1036-37 (1. App: 1992),

internal citations omitted:
16. Ruskin, supra note 4, at 608-09.
17. Burnett, supra note 2, at 54.
18. 200 F.3d 335 (5th Cir. 2000), cert. denied,
530 U.S. 1229 (2000). : ’
19. 29 F.3d 499 (9th Cir. 1994).

their residential properties were located.
The California Department of Health Ser-
vices issued a report prior to the court en-
tering its case management plan conclud-
ing, “The waste materials do not.pose any
significant threat to the health of the resi-
dents living at the Dunes subdivision . . . or
to the environment.” The report essentially
stated that the plaintiffs had no case.

In the Lone Pine case itself, the Environ-
mental Protection Agency issued a record
of decision summarizing 16 studies on the
Lone Pine landfill prior to the court enter-
ing its case management order. The deci-
sion “evaluated all the information avail-
able on the Lone Pine problem and the
resulting pollution location.” Hence, the
EPA had already given the plaintiffs much
of the information they would need to pro-
ceed. »

In these two instances, the courts had a
disinterested party influencing its decision
whether to enter a Lone Pine order.

A. Federal Courts

Acuna v. Brown & Root Inc.®® is the
leading case from the federal courts on
Lone Pine orders. In Acuna, 1,600 plain-
tiffs sued multiple uranium mining and
processing .companies for personal injuries
and property damage. The U.S. District
Court for the Western District of Texas had
entered a Lone Pine order requiring each
test plaintiff to submit a physician’s and
affidavit- detailing injuries, the substances
he or she was exposed to, the source of the
substances, the dates of exposure, the
method of exposure, and the scientific and
medical bases for the experts’ opinions.
When the plaintiffs failed to comply, their
cases were dismissed. The Fifth Circuit
held that the use of a Lone Pine order was
within the trial court’s discretion and af-
firmed the dismissal of the plaintiffs’
claims. : : T

The Ninth Circuit has not specifically
addressed Lone Pine orders, but it affirmed
summary judgment in Cldar v. Burlington
Northern Railroad Co. on Daubert grounds
in a case in which the district court had
entered a Lone Pine order."” The plaintiffs







