Missouri Class Actions
and the
Merchandising Practices Act

Trial Skills Seminar. Course
April 30, 2010

James P. Muehlberger
Shook Hardy & Bacon, LLP




General Principles: The Class
Action Is a Procedural Device Only

NRule 52.08 1 s procedur
alter substantive | aw. 0

Charles v. Spradling, 524 S.W.2d 820, 824 (Mo. banc
1975); see also Mo. Const. art. V, 8 5 (procedural rules
Ashall not change substantive ri



General Principles: Federal
Precedent Is Persuasive

NAs MiI ssour | Retpdstesss: 55325
to Rule 23, Federal Rules of Civil
Procedure, we may use federal
precedent . o

Ralph v. Am. Fam. Mut. Ins. Co., 809 S.W.2d 173,
174 (Mo. App. E.D. 1991); see also State ex rel.
Coca-Cola Co. v. Nixon, 249 S.W.3d 855, 858 n.2
(Mo. banc 2008).



General Principles: The Party Seeking
Certification Bears the Burden of Proof

The moving party bears the burden of
proving that the requirements of class
certification are met.

Green v. Fred Weber, Inc., 254 S.W.3d 874, 878 (Mo. banc 2008);
Coleman v. Watt, 40 F.3d 255, 258-59 (8t Cir. 1994)



General Principles: The Case is an Individual
Case Only Until and Unless a Class IS
Certified

Unt il the class I s certifi.
an I ndividual pl ai nt iRolby. al
City Investing Co., 155 F.3d 644, 659 (3d Cir. 1998),
abrogated on other grounds, Forbes v. Eagleson, 228
F.3d 471 (3d Cir. 2000).

A Koehr v. Emmons, 55 S.W.3d 859, 864 (Mo. Ct. App.
2001) (reversing class certification where named
plaintiff did not have a viable claim); Vervaecke v.
Chiles, Heider & Co., 578 F.2d 713, 719-20 (8th Cir.
1978) (afflrmmg summary Judgment for defendants
prior to addressing issue of class certification;
named plaintiff who lacked a meritorious claim could
not adequately represent the putative class).
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General Principles: The Reguirements of the
Class Action Rule Implicate Due Process

ABecause the class acti ol
the traditional rule that litigation is
conducted by and on behalf of individual
named parties only, o nJ[t
orovisions of [the class action rule] have
peen carefully drafted?©ée
Drocess IS maintained. 0

Saey v. Comp. USA, 174 F.R.D. 448, 451 (E.D. Mo. 1997); Beatty
v. Metro. St. Louis Sewer Dist., 914 S.W.2d 791, 795 (Mo. banc
1995); Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 155 (1982).



General Principles: The Court Is Reguired to
Conduct a Rigorous Analysis as to Whether, the
Reguirements for, Class Certification are Proven

Missouri and federal courts require a
rigorous analysis of the requirements for
class certification before any class may be
certified.

Amchem Prods, Inc. v. Windsor, 521 U.S. 591, 614 (1997);
Koger v. Hartford Life Ins. Co., 28 S.W.3d 405, 410 (Mo. Ct. App.
2000)



“If you close your eyes and make an allegation, someday 1t might come true.”




General Principles: Class Certification
Findings Must be Made by a Preponderance
of the Evidence

AdAl |l egations alone are |
mere conjecture. oo

A Class certification findings must be made by
a preponderance of the evidence

Fingal v. MDSC Corp., No. 22032-00742, at 11 n.11 (Mo. Cir. Ct.

June 15, 2006) (Riley J.); see also In re Hydrogen Peroxide
Antitrust Litig., 552 F.3d 305, 320 (3d Cir. 2009)



Rule 52.08 and Sec. 407.025.3 Elements

(a) Prerequisites to a Class Action

(1) Class is so numerous that joinder is
Impracticable

(2) Common questions of law or fact

(3) Claims of name plaintiff typical of the class

(4) Class representative will fairly and adequately
protect interests of the class
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Rule 52.08 and Sec. 407.025.3 Prerequisites

(a) (1) Numerosity

6 Generally, class members in the range of
40-50 have been found to suffice.

See Esler v. Northrup Corp., 86 F.R.D. 20, 34 (W.D. Mo.
1979)
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