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ELEVENTH CIRCUIT DENIES REVIEW OF CAFA
JURISDICTION ISSUE; FEDERAL COURTS RETAIN
JURISDICTION OVER INDIVIDUAL CLAIMS AFTER
REMOVAL OF MASS ACTION

Considering whether a federal court retains subject matter juris-
diction over a case certified at the time of removal as a “mass action”
under the Class Action Fairness Act (CAFA) and subsequently severed
into individual cases by defendants, an issue of first impression for the
federal courts, U.S. District Court Judge Timothy Corrigan has held that
post-removal events do not deprive federal courts of subject matter juris-
diction and thus, that federal courts retain jurisdiction over the individual
cases. Cooper v. R.J. Reynolds Tobacco Co., No. 3:08-cv-153-J-32HTS,
2008 WL 4093715 (M.D. Fla. Aug. 29, 2008), rev. denied, No. 08-90021
(11th Cir. Oct. 28, 2008).

The ultimate impact on plaintiffs’ mass action objectives is devas-
tating. This decision should prevent plaintiffs from joining their cases
to parties of 100 or more simply to save on filing fees and expedite the
filing of numerous claims in state court.

Class Action Claims Decertified in State Court Return as Jointly
Filed Individual Claims that Defendants Remove to Federal Court

This mass action arose out of a class action involving approximately
700,000 Florida residents and citizens with various illnesses they claim
their addiction to cigarettes caused. The Florida Supreme Court in Engle
v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 2006), decertified the case
and announced that class members could bring individual damages
actions.

Plaintiffs then filed cases in Florida state court with each case
encompassing the claims of approximately 200 plaintiffs for a total of
approximately 3,400 individual claims. Defendants timely removed the
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cases to federal court under CAFA and then sought to sever the cases into
individual trials for each plaintiff.

CAFA allows a party to remove a state claim to federal court, if it meets
the requirements of a class action, and construes “mass actions” as “class
actions” for purposes of the statute. CAFA defines the term “mass action” as
“any civil action in which the monetary relief claims of 100 or more persons
are proposed to be tried jointly on the ground that the plaintiffs’ claims involve
common questions of law or fact.”

Section 1332(d) of CAFA provides federal courts with diversity jurisdiction
over actions seeking mass consolidation in which 1) the number of plaintiffs
in the mass action exceeds 100; 2) any member of the mass action is diverse
from any defendant; and 3) the aggregate of the claims exceeds $5 million.

Federal Court Rejects Plaintiffs’ Claim that Jurisdiction Under CAFA
Must Continually Be Measured

In Cooper, plaintiffs argued that the court should continually measure
whether it has CAFA jurisdiction and any future severance would strip the
court of CAFA jurisdiction and force remand to state court. Judge Corrigan
rejected plaintiffs’ argument, citing the general rule that “post-removal events
do not deprive federal courts of subject matter jurisdiction.”

Judge Corrigan also rejected plaintiffs’ argument that CAFA’s statutory
text and legislative history show that, under CAFA, courts must consider post-
removal events that affect the propriety of continued jurisdiction. The district
court noted that 28 U.S.C. § 1332(d)(11)(B)(i) applies to claims of “100
or more persons” that are “proposed to be tried jointly”; it was undisputed
that plaintiffs proposed to try their cases by filing a complaint in state court
naming approximately 200 individuals as plaintiffs. Therefore, defendants’
post-removal intent to request severance would have no effect on the court’s
jurisdiction because the plaintiffs originally proposed to try the cases jointly.

Judge Corrigan agreed with defendants’ argument that, because
Congress chose the word “proposed” in the final version of the statute,
CAFA’s legislative history supports that it is “the request for a joint trial, and
not whether the joint trial occurs, that triggers federal jurisdiction.” Thus, the
court concluded, the fact that “defendants removed to this Court with the stra-
tegic intent to seek severance of plaintiffs’ claims has no effect on this Court’s
subject matter jurisdiction.”

In reaching its decision, the district court relied on a recent Seventh
Circuit decision holding that removal to federal court under CAFA is proper
where “any ‘civil action . . . in which monetary relief claims of 100 or more
persons are proposed to be tried jointly.” Bulllard v. Burlington N. Santa Fe
Ry. Co., 535 F.3d 759, 762 (7th Cir. 2008). The Seventh Circuit added that ShOOk
a “trial of ten exemplary plaintiffs, followed by application of issue or claim )
preclusion to 134 more plaintiffs without another trial” meets CAFA standards Har y
and brings the suit under federal jurisdiction. Bacoan
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The Cooper ruling marks the first decision on the issue of whether a federal
court retains subject matter jurisdiction over a case certified at the time of
removal as a mass action under CAFA and subsequently severed into indi- SHB ACCOLADES
vidual cases by defendant. Shook, Hardy & Bacon Partners Andy Carpenter
and Peter Henk wrote the motion addressing the court's CAFA jurisdiction, in
consultation with O’Malveny & Myers’ Partner John Beisner.

In January 2008, The
American Lawyer maga-
zine named SHB the
Litigation Department of
the Year in the Product
Liability category. The
United States’ 200
largest law firms (by
gross revenue) were
invited to participate in
the biennial competition,
which recognizes the lead-
ing firms in four litigation
categories. The magazine
described SHB’s success
in defeating class certifi-
cation involving an array

This summary was prepared by Scott Kaiser and Aaron Kirkland.

of products from diverse
industrial sectors and noted
that SHB has “built the
deepest bench of product
liability talent anywhere.”

In 2008, the firm was
named Global Product
Liability Firm of the Year
for the fourth consecutive
year by Who’s Who Legal
and listed in Chambers
USA as one of just six
elite “Band One” firms for
national product liability
defense.
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