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Under Scrutiny:

IN FOCUS: THE FOREIGN CORRUPT PRACTICES ACT

A New York Times article (“Payload: Taking Aim at Corporate
Bribery,” November 25, 2007) last week provided insights into what is
becoming an increasingly large number of Foreign Corrupt Practices Act
(“FCPA”) investigations by the Justice Department, this time targeting
British defense giant BAE. At issue in the BAE matter are payments total-
ing billions of dollars over 20 years to Saudi royals in connection with an
$80 billion defense contract with the kingdom. Apparently, an estimated
$2 billion in payments that were deposited into Prince Bandar bin Sultan’s
Washington bank account triggered the investigation by U.S. authorities.
Although BAE is a British company, the FCPA’s jurisdictional provisions
are extremely broad, allowing the FCPA to apply not only to U.S. enti-
ties operating in foreign countries, but also to non-U.S. corporations that
make use of the U.S. mail or any means or instrumentality of interstate
commerce (i.e., banks) to do any act in furtherance of an otherwise prohib-
ited payment.

Significantly, British law enforcement authorities had initiated a
BAE investigation in 2004, but it was halted by then-Prime Minister Tony
Blair after Saudi officials objected. Despite ongoing tensions between the
United States and Britain over the BAE matter, the Justice Department
has pursued an aggressive investigation with the cooperation of law
enforcement agencies elsewhere in Europe, including Swiss and German
authorities.

Both U.S. and foreign law enforcement officials have zeroed in on
FCPA violations. Fueled by increasing allegations of international bribery

and corruption, stepped up enforcement and new anti-corruption initiatives
have been rolled out to prevent, detect and punish a wide array of business

conduct. During the FCPA's first three decades, the government pursued
only about 60 corporate cases. Justice Department officials this year,
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however, estimated that approximately 60 cases are currently under investi-
gation or prosecution in the United States. The Justice Department recently
announced a new five-member FBI team dedicated to examining possible viola-
tions of the act. As stated in a Wall Street Journal editorial touting the effects of
increased FCPA enforcement (“Global Cleansing,” November 28, 2007), “[t]he
rich world’s tolerance of corruption is declining....May the crackdown long
continue.”

More than crippling fines and damage to companies’ reputations are at
stake in these investigations. U.S. executives and employees can face prison
terms if found bribing foreign government officials to get deals abroad. Clearly,
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