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Under Scrutiny:

The False Claims Act: More Changes Ahead

More than two decades have passed since the 1986 amendments to the False
Claims Act (“FCA” or the “Act”) reanimated it as a major weapon in the government’s
arsenal to target and prosecute alleged corporate fraud. Throughout this time,
however, litigants, courts and Congress have been engaged in a vigorous debate
over its language and meaning. The proliferation of whistleblower suits, political
pressure to combat alleged contractor fraud (especially reports of fraud in connec-
tion with the war on terror), and ever expanding theories of FCA liability have raised
the intensity of the debate and suggest that changes to its interpretation and scope
may be coming.

The U.S. Supreme Court Weighs In

Last year in Rockwell International Corp. v. U.S., 127 S. Ct. 1397 (2007), the
U.S. Supreme Court restricted the definition of who may qualify as an “original

“

source” to overcome the Act’s “public disclosure bar.” Later in the year, the Court
accepted another FCA case for review, Allison Engine Co. v. U.S. ex rel. Sanders

and Thacker, which may have a much greater impact on FCA jurisprudence than
Rockwell. Allison Engine, which is scheduled for argument before the U.S. Supreme
Court on February 26, 2008, presents the question whether a plaintiff alleging that a
defendant made a false record or statement to get a false claim paid or approved by
the government under 31 U.S.C. § 3729(a)(2), must also establish that the defendant

then presented the claim (or caused the claim to be presented) to the government.

In the underlying decision, the Sixth Circuit held that section (a)(2) does not incorpo-

rate a presentment requirement but its holding is contrary to the earlier D.C. Circuit
Court’s opinion in U.S. ex rel. Totten v. Bombardier Corp., 380 F.3d 488 (D.C. Cir. 2004)
authored by then D.C. Circuit Judge John Roberts, who subsequently became Chief
Justice of the Supreme Court.

Interestingly, but not surprisingly, Senator Charles Grassley, chief sponsor of
the 1986 amendments and a powerful patron of the Act, has filed an amicus brief
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in the Allison Engine case to argue in favor of eliminating the presentment require-
ment. Constitutional law scholars are fascinated by the rare personification of a
constitutional debate between Congress and the Court in the form of Senator
Grassley essentially explaining through his amicus brief to Chief Justice Roberts that
his prior Totten opinion was incorrect. Constitutional drama notwithstanding, the
U.S. Supreme Court may not give great weight to the senator’s views, however. In
Totten, Justice Roberts observed, “there would be no need for a rule -- or repeated
admonition from the Supreme Court -- that there should be no resort to legislative
history when language is plain and does not lead to an absurd result, if the rule did
not apply precisely when plain language and legislative history may seem to point
in opposite directions.”

Whether the presentment requirement applies to false records or state-
ments is an important issue because, without it, a company could face treble
damages, penalties and attorney’s fees for false records or statements that result
in the payment of federal funds, even though the defendant did not know that the
government was a potential payer. If the presentment requirement is eliminated, a
company'’s FCA risks will increase exponentially, significantly complicating its corre-
sponding risk management challenges.

Congressional Scrutiny

Chief Justice Roberts’s criticism of Senator Grassley’s legislative draftsman-
ship notwithstanding, Senator Grassley may ultimately have the last word. He has
proposed a new round of amendments to the Act to “correct” judicial interpreta-
tions of the FCA with which he disagrees. Among his proposed amendments are the
following:

«  Removing the requirement that false claims be directly presented to the
government official and instead tying liability directly to receiving government
money and property (to address Totten);

«  Requiring the attorney general to file timely motions to dismiss claims that
violate the public disclosure bar at the beginning of a case, to eliminate the hold-
ing in Rockwell that deems the public disclosure defense a matter of subject matter
jurisdiction that can be asserted at any time while a case is being litigated;

«  Clarifying that non-taxpayer funds under the U.S. government’s control are
subject to the FCA;
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«  Clarifying the conditions under which a U.S. government employee may file
an FCA case; and

«  Making technical corrections to the statute of limitations and the DOJ-
authorized civil investigative demands, which are intended to streamline the
procedures for filing and prosecuting FCA cases by both qui tam whistleblowers and
the DOJ.

In sum, the landscape of FCA jurisprudence is shifting, and significant N ) )
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