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Subleases: A Tenant's Perspective

In many instances, a tenant of property decides to enter into a
sublease as an exit strategy for getting out of a space. Subleases
can be deceptively simple, but they are, in fact, fairly complicated
documents that require attention to issues unlike any other type
of arrangement. Here are five important issues to consider when
entering into a sublease:

S u b l e a s e  v s .  A s s i g n m e n t

Consider whether you actually want to sublease rather than assign
your interest in the lease and premises. An assignment is the
transfer of the tenant’s entire interest in the premises; in a
sublease, the interest being transferred to the subtenant is
something less than the whole interest of the tenant in the
premises. For example, it might be only part of the entire space, or
it might be for a period of time less than the entire underlying
term of the existing lease, even if only by a month or so. Each
approach has its advantages and disadvantages, but one big
difference is that with a sublease, your landlord and your
subtenant do not have a direct relationship with each other—you
are the go-between for the length of the sublease. Thus, if your
landlord fails to provide promised services, you may have to make
a claim against your landlord on behalf of your
subtenant. Similarly, you are still obligated to your landlord under
the lease such that even if your subtenant fails to pay you rent, you
still must pay rent to your landlord. You might have successfully
exited the leased premises, but you certainly haven’t exited the
relationship.

A p p l i c a b i l i t y  o f  M a s t e r  L e a s e
P r o v i s i o n s

   

S U B S C R I B E  

 
Complex business and financial deals
frequently require expertise in multiple
areas of law. With access to attorneys
well-versed in corporate transactions, real
estate, tax law and estate planning,
Shook, Hardy & Bacon can help our
clients stay nimble in a competitive
marketplace while still protecting their
assets and investments. To this end, we
often find ourselves acting as transaction
quarterbacks, assembling cost-effective
teams from various other practice areas in
the firm, including antitrust, employment
and intellectual property. 

To learn more about Shook’s Business
Transactions capabilities, please
visit shb.com or contact:

 
Sandra Hawley
Chair, Corporate Services
Practice Group
816.559.2471
shawley@shb.com

 

https://sites-shb.vuture.net/e/xf0mcoz9ttrxhbg
https://sites-shb.vuture.net/e/xf0mcoz9ttrxhbg
https://sites-shb.vuture.net/e/xhu2bmthdkbmq
https://sites-shb.vuture.net/e/xhu2bmthdkbmq
https://sites-shb.vuture.net/e/tw0sbvm3nx4kesq
https://sites-shb.vuture.net/e/tw0sbvm3nx4kesq
https://sites-shb.vuture.net/e/obeepl5uboqu4fw
https://sites-shb.vuture.net/e/jcuwu504bghmiew
https://sites-shb.vuture.net/e/jcuwu504bghmiew
https://sites-shb.vuture.net/e/ye6jog6nkgn0q
https://sites-shb.vuture.net/e/gwenbtyk3qqboq
https://sites-shb.vuture.net/e/gwenbtyk3qqboq
https://sites-shb.vuture.net/e/ef0s0u4iurvy7dw
mailto:shawley@shb.com


When you sublease, you are in essence stepping into the shoes of
the landlord and your subtenant is stepping into the shoes of the
tenant in the underlying master lease. You will likely want to
except out certain provisions in the master lease and state in the
sublease that they don’t apply. For example, if the master lease
grants you a tenant allowance that you will not be passing onto
the subtenant, the sublease should make clear that the tenant
improvement allowance provision does not apply.

A l l o w  T i m e  F o l l o w i n g  S u b l e a s e  Te r m

If you are subleasing the entire premises but are setting the
sublease term to be shorter than the underlying term, allow
yourself enough time to re-enter the premises after the sublease
ends but before you must deliver the premises to your
landlord. You may need time to remedy problems left behind by
your subtenant before you turn over the space; for example, your
subtenant may have caused damage or otherwise not fulfilled its
termination obligations.

Te n a n t  C o n s e n t  R i g h t s

Some provisions in the sublease—such as permitted alterations,
assignments or changes in use—should expressly require not only
your consent as the sublandlord but also the consent of the
underlying landlord to the extent required under the master lease.

M a s t e r  L a n d l o r d  A p p r o v a l
R e q u i r e m e n t s

Lastly, before you get too far down the road, make sure you’ve
studied the requirements in the underlying lease as to your ability
to sublease in the first place. What will the landlord require in
terms of documentation? If financials of the potential subtenant
are required, will they be willing to provide those? Does the
landlord need to see the fully negotiated but unexecuted sublease
or can you submit a signed sublease? If the latter, be sure to
include a provision in the sublease stating that it is effective only if
the landlord consents.
 

These are but a few of the issues to contemplate when
considering, negotiating and formalizing a sublease
arrangement.  Due to the necessary interplay and needed
coordination between the underlying master lease and the
sublease document, the situation and documentation just isn’t as
simple as it seems.
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