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Introduction

The Model Rules of Professional Conduct modified the rules on conflicts of interest in subtle ways in 2002.  That has prompted many states to follow suit.  I reviewed a number of decisions of the past two years as a refresher on the case law on conflicts of interest and to survey the treatment of the new rules.  I first discuss the  basis of conflicts law—the common law duty of loyalty owed by a fiduciary.  I then describe the current versions of Model Rules 1.7, 1.9, 1.10, and 3.7.
  Next, I provide a table of the various standards followed by federal courts in the different circuits to evaluate motions to disqualify.  Finally, I highlight a number of cases or ethical opinions that I found of interest to provide lawyers with a “refresher” course on conflicts of interest.
Conflict of Interest And The Common Law Duty Of Loyalty

At common law, an attorney has always owed a duty of loyalty to his client.  More than 150 years ago, the United States Supreme Court wrote in Stockton v. Ford, 52 U.S. 232, 247 (1850):

There are few of the business relations of life involving a higher trust and confidence than those of attorney and client, or, generally speaking, one more honorably and faithfully discharged; few more anxiously guarded by the law, or governed by sterner principles of morality and justice; and it is the duty of the court to administer them in a corresponding spirit, and to be watchful and industrious, to see that confidence thus reposed shall not be used to the detriment or prejudice of the rights of the party bestowing it.

Nearly 100 years later, the Court was still emphasizing the duty of loyalty owed by a fiduciary:

A fiduciary...may not perfect his claim to compensation by insisting that although he had conflicting interests, he served his several masters equally well or that his primary loyalty was not weakened by the pull of his secondary one.  Only strict adherence to these equitable principles can keep the standard of conduct for fiduciaries “at a level higher than that trodden by the crowd.”
Woods v. City National Bank & Trust Co., 312 U.S. 262, 269 61 S. Ct. 493, 497 (1941) (quoting Justice Cardozo in Meinhard v. Salmon, 249 N.W. 458, 464, 164 N.E. 545).

Woods involved a conflict of interest.
  Not surprisingly, much of the common law on the breach of fiduciary duty by a lawyer dwells on conflicts issues.
  The Pennsylvania Supreme Court analyzed the cause of action against lawyers for conflicts of interest in this way:

Just as there would be an independent cause of action available to a client whose attorney has misappropriated his funds, so too there is an independent cause of action available to a client whose attorney engaged in impermissible conflicts of interest vis a vis that client.  The violator is subject to civil liability as well as injunctive relief.

Maritrans GP Inc. et al. v. Pepper, Hamilton & Scheetz, et al., 602 A.2d 1288 (Pa. 1992).

The Third Circuit recently had the opportunity to expound on this duty of loyalty in Huber v. Taylor, 469 F.3d 67 (3rd Cir. 2006), specifically rejecting the notion that a co-counsel’s failure to make a required disclosure exonerated a lawyer from failing to make the disclosure.

Defendants were lawyers accused of a conflict of interest among other breaches of a fiduciary duty.  Defendants represented multiple parties on asbestos claims but they received a larger percentage of recoveries for certain of their clients (the Southerners) compared to other of their clients (the Northerners).   They failed to disclose this relationship to their clients.  Plaintiffs were former clients who sought to represent a class of the Northerners against their former lawyers.  Defendants moved for summary judgment which was granted because plaintiffs failed to demonstrate actual harm (i.e., that plaintiffs would have received higher settlement offers) or that defendants’ nondisclosures were the proximate cause of any harm.

The court of appeals vacated the summary judgment.  It determined that actual harm was required to prove damages, but that it was not required to obtain the equitable remedy of disgorgement of fees for breach of fiduciary duty.  This was true under Texas law which was found to be controlling but also under Pennsylvania, Ohio, or Indiana law which were also considered in the choice-of-law determination.  469 F.3d at 78.

The court of appeals also explored the obligations of defendants where they were co-counsel with local counsel in various states where asbestos claimants resided.  Defendants argued that any duties of disclosure were assumed and performed by each plaintiff’s local counsel in Pennsylvania, Ohio, or Indiana.  Not persuaded, the court of appeals highlighted the rigor of the duty of loyalty owed by lawyers to their clients:
Defendants argue that “the fiduciary duties of disclosure at issue in this case were properly assumed and performed by each plaintiff's individually retained local counsel in Pennsylvania, Ohio, or Indiana.” The performance of the duty is a question of fact for the jury, although some acts, as a matter of law, cannot constitute performance.  If Local Counsel did not perform their fiduciary duty, it does not matter that they assumed the duty because the fiduciary duty of co-counsel is a joint obligation. Even if the duty of disclosure is itself delegable, the duty of loyalty is inherently not, and in this case disclosure was necessary to fulfill the duty of loyalty. Thus, Local Counsel's alleged failure to fulfill the fiduciary duty of disclosure could hardly excuse the Defendants.

The fiduciary duty that an attorney owes clients is not a matter to be taken lightly. The duty may not be dispensed with or modified simply for the conveniences and economies of class actions. As then Judge Cardozo observed in In the Matter of Rous, “[m]embership in the bar is a privilege burdened with conditions.” 221 N.Y. 81, 84, 116 N.E. 782 (1917) (Cardozo, J.). Among those conditions are the ethical obligations of giving clients full and meaningful disclosure of conflicts of interest so that the client may decide if the representation is in his or her best interest and of the terms of proposed settlement agreements, as it is the client's, not the attorney's, decision whether to settle a case. Tex. Disciplinary R. Prof'L Conduct 1.03 (duty to keep client informed); 1.04(f) (fee division); 1.08(f) (disclosure of aggregate settlements). Even when clients are viewed as mere “inventory”, they are still owed the renowned “punctilio of an honor the most sensitive.” Meinhard v. Salmon, 249 N.Y. 458, 464, 164 N.E. 545 (N.Y.1928) (Cardozo, J.). As the Texas Disciplinary Rules of Professional Conduct state the “obligation of lawyers is to maintain the highest standards of ethical conduct.” Tex. Disciplinary R. Prof'L Conduct, Preamble.

This is the cost of doing business as an attorney at law, and we will not countenance shortcuts. Disclosures to clients must be meaningful, by which we mean something beyond form disclosures, as clients must understand a conflict to give their informed consent to an intelligible waiver. Indeed, we are embarrassed to have to explain a matter so elementary to the legal profession that it speaks for itself: all attorneys in a co-counsel relationship individually owe each and every client the duty of loyalty. For it to be otherwise is inconceivable. There is no question that defendant attorneys owed Plaintiffs fiduciary duties.

Id. at 82 (footnotes omitted).
With the advent of the rules of professional conduct, the common law of fiduciary duty has been supplemented.  Now disqualification of counsel for breach of the duty of loyalty is primarily a function of violations of Rules 1.7, 1.9, or 1.10. 

A Quick Review of the Primary Model Rules Addressing Conflicts

Rule 1.7: Concurrent Conflicts of Interest
In 2002, Rule 1.7 was reorganized and slightly rewritten and introduced the term “concurrent conflict of interest.”  Rule 1.7 provides:

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of one claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and 

(4) each affected client gives informed consent, confirmed in writing.

Comment 2 sets forth the check list for lawyers to follow to resolve conflict of interest problems.

1. Clearly identify the client or clients.

2. Determine whether a conflict of interest exists.

3. Decide whether the representation may be undertaken despite the existence of a conflict, i.e., “whether the conflict is consentable.”

4. If so, consult with the clients affected under paragraph (a) and obtain their informed consent, confirmed in writing.

Comment 3 originally urged lawyers to have reasonable procedures in place to determine whether a potential for a conflict exists.  Comment 3 was supplemented in the 2002 version of the Model Rules by explaining that, “Ignorance caused by a failure to institute such procedures will not excuse a lawyer’s violation of this Rule.”
Rule 1.7 has an additional set of comments that address “informed consent,” “consent confirmed in writing,” “revoking consent,” “consent to future conflict,” “nonlitigation conflicts,” “special considerations in common representation,” and “organizational clients.”   Much of the language is new and, thus, lawyers in states that have yet to adopt new Rule 1.7 should be aware of the additional comments.

Comment 21 addresses “revoking consent.”  It provides that a client who has given consent to a conflict may revoke the consent and terminate the representation at any time.  Whether revocation precludes the lawyer from continuing to represent other clients depends on the circumstances, “including the nature of the conflict, whether the client revoked consent because of a material change in circumstances, the reasonable expectations of the other client and whether material detriment to the other clients or the lawyer would result.”
Comment 24 addresses issue conflicts.  It provides that a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of different clients.  But a conflict of interest will exist “if there is a significant risk that a lawyer’s action on behalf of one client will materially limit the lawyer’s effectiveness in representing another client in a different case; for example, when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client.”
Comment 34 addresses related corporations.  It provides that a lawyer who represents a corporation or other organization does not, by virtue of that representation, “necessarily represent any constituent or affiliated organization, such as a parent or subsidiary.”
  Rather than trying to summarize the provisions here in any greater detail, thoughtful lawyers should read the new comments carefully.

Uniformity in fifty jurisdictions is rare and the rules on professional ethics are no exception.  New Model Rule 1.7 has been proposed or adopted in forty states thus far according to the ABA’s Center for Professional Responsibility.
  Sixteen of the forty states have proposed or adopted Model Rule 1.7 without edits.  In the world of multijurisdictional practice where lawyers can be bound to the ethics rules of states in which they are allowed to practice even if not licensed there, lawyers must be mindful of the variations that exist in the state rules.

Rule 1.9: Duties To Former Clients

Rule 1.9(a) addresses a lawyer’s obligations to a former client.  A lawyer cannot represent a subsequent client in the “same or a substantially related matter” in which the subsequent client’s interests are “materially adverse to the interests of the former client” unless the former client gives “informed consent, confirmed in writing.”
Rule 1.9(b) contains an imputation rule where the conflict of a law firm is imputed to a lawyer who leaves the firm and is adverse to a client of the lawyer’s former law firm.  Rule 1.9(b) provides:

 (b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client 
(1) whose interests are materially adverse to that person; and 
(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) 
 that is material to the matter; 
unless the former client gives informed consent, confirmed in writing
Not surprisingly the argument in most cases under Rule 1.9(b) is that the departed lawyer never acquired “material” confidential information on the matter handled by the lawyer’s former law firm.  As will be seen from the discussion of the recent case law below, imputation of knowledge within a law firm under Rule 1.10 has created headaches for many departed lawyers and associated law firms.  

Rule 1.0(e): Informed Consent “Confirmed in Writing”
Both Rules 1.7 and 1.9 refer to “informed consent.”  Informed consent “denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.”  Model Rule 1.0(e).  Lawyers will refer to this definition most often in preparing conflict waiver letters and in the preparation of letters confirming a client’s decision to reject or accept a settlement offer.

Why did I say “letters”?  The Model Rules have a verification component: informed consent must be documented in a writing as Model Rule 1.0(b) explains:

“Confirmed in writing,” when used in reference to the informed consent of a person, denotes informed consent that is given in writing by the person or a writing that a lawyer promptly transmits to the person confirming an oral informed consent.
If it is not feasible to obtain or transmit the writing at the time the person gives informed consent, Rule 1.0(b) explains that the lawyer “must obtain or transmit it within a reasonable time thereafter.”
Several words or phrases in these definitions merit attention.

5. What is “adequate information and explanation” in giving informed consent?  Is this a static concept or must a lawyer supplement the information at a later date if it is determined that the information originally provided to the person from whom consent is being sought was, in fact, not adequate?

6. To explain “material” risks may require a greater understanding of the facts and law of a particular matter beyond that which might exist at the time that consent is being sought.  In a litigation settlement context, for example, the less the facts are developed, the more careful a lawyer will have to be in ensuring that objective future reviewers conclude that the lawyer communicated “adequate information and explanation of material risks” to the client if a settlement offer is rejected and the client suffers a worse outcome in the litigation.

7. To explain “reasonably available alternatives” to a proposed course of conduct may require a more comprehensive understanding of the facts, a client’s business activities, and the applicable law than might exist at a later time.

8. Confirming an oral informed consent in writing is to be done “promptly.”  E-mail can be used to confirm informed consent.
  Lawyers who follow this approach need to ensure that their e-mail is printed and saved or otherwise electronically saved and that they confirm that the person giving the informed consent actually received the e-mail.
  Will lawyers writing an e-mail satisfy the definition of “informed consent”?  I ask this only because there may be a tendency to hastily draft a pithy conflict waiver e-mail so that, say, a new matter which requires immediate attention can be accepted without delay.  Perhaps lawyers rapidly transmitting an e-mail confirming the receipt of a conflict waiver will, indeed, discuss in the e-mail the “material risks” and “reasonably available alternatives” contemplated by Rule 1.0.  But I expect that haste may indeed make waste in this context.

Rule 1.10: Imputation of Conflicts of Interest and Ethical Walls
When a lawyer has a conflict, the lawyer’s law firm does also.  Rule 1.10(a) provides that no lawyer in a law firm “shall knowingly” represent a client when any lawyer in the firm practicing alone would be prohibited from doing so by Rules 1.7 or 1.9.  There is one exception.  If the prohibition “is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm,” then the firm may represent the client.
If a lawyer leaves a firm, can the firm represent a person with interests materially adverse to those of a client of the departed lawyer?  Mirroring Rule 1.9, Rule 1.10(b) says the law firm can undertake the representation unless the substantial relationship test is satisfied and any other lawyer in the firm possesses material confidential information.

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless: 

(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and 

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter. 

A client entitled to the protection of Rule 1.10 can waive the conflict under the conditions stated in Rule 1.7(b) which includes, “informed consent, confirmed in writing.”

The Ethics 2000 Commission recommended that Rule 1.10 contain a provision for screening lateral hires by a law firm.
  That recommendation was not adopted by the ABA House of Delegates.
  It was, however adopted by a number of states.  According to Stretch and Campbell, State Committees Review and Respond to Model Rules Amendments 15 NO. 1 Prof. Law 14 (2004) (updated as of December 18, 2006),

19 states (Arizona, Delaware, Illinois, Indiana, Maryland, Michigan, Minnesota, Montana, Nevada, New Jersey, New York, North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, Utah, Washington and Wisconsin) include screening provisions in their rules or proposals. These vary in several respects but most require some kind of notice and most require that the screened lawyer be apportioned no part of the fee from the representation. Minnesota, New York, North Carolina and Oregon do not include provisions relating to the apportionment of the fee. Illinois, Maryland and New York do not require notice to the client regarding the screen.
Even though the ABA Model Rules do not contain the screening language in Rule 1.10 included in many state rules of professional conduct, the Model Rules do define “screen.”  Model Rule 1.0(k) provides:

(k) “Screened” denotes the isolation of a lawyer from any participation in a matter through the timely imposition of procedures within a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under these Rules or other law.

Comment 9 to Rule 1.0 explains that “the purpose of screening is to assure the affected parties that confidential information known by the personally disqualified lawyer remains protected.”  It provides these guidelines:

· The disqualified lawyer “should acknowledge the obligation not to communicate with any of the other lawyers in the firm with respect to the matter.” 
· Other lawyers in the firm who are working on the matter “should be informed that the screening is in place and that they may not communicate with the personally disqualified lawyer with respect to the matter.” 
· It may be appropriate:

· to have “a written undertaking by the screened lawyer to avoid any communication with other firm personnel and any contact with any firm files or other materials relating to the matter”;

· to have “written notice and instructions to all other firm personnel forbidding any communication with the screened lawyer relating to the matter”; 
· to deny access “by the screened lawyer to firm files or other materials relating to the matter and periodic reminders of the screen to the screened lawyer and all other firm personnel.”
Comment 10 emphasizes that screening measures must be implemented “as soon as practical after a lawyer or law firm knows or reasonably should know that there is a need for screening” if they are to be given effect.
Rule 3.7: Lawyer as Witness

It does not happen often, but there are occasions when a lawyer may become a witness in an action.  May the lawyer or the lawyer’s firm also participate as advocates?  Rule 3.7 says “no,” with certain limited exceptions.
 (a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the case; or

(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

As discussed below, most of the debate in the case law derives from 3.7(a)(3) and (b).
Rules 1.8, 1.11, 1.12, and 1.18 Not Covered Here
I do not discuss Rule 1.8 (containing specific rules relating to lawyer-client relationships), Rule 1.11 (addressing former government lawyers), Rule 1.12 (addressing a former judge or neutral), or Rule 1.18 (addressing prospective clients), but readers should be aware of them. 

Standards Governing Attorney Conduct In Federal Court

In state court, conflict issues will be determined by reference to the state rules of professional conduct.  In federal court, lawyers should expect that judges may choose from among state rules, the court’s own rules of professional conduct (sometimes these are the state rules and sometimes they are the Model Rules), or the Model Rules, or the court’s “inherent power.”  The chart below identifies holdings in the circuits to show the spectrum of standards that federal courts may follow.

	Cir.
	Recent Decision Identifying Standards Governing Conduct of Attorneys Appearing Before the Court
	Citing

	01
	It appears that the local rules adopted by each district court will be the focus of disqualification motions with the understanding that it is the court’s “duty and responsibility to supervise the conduct of attorneys who appear before it.”  See Culebras Enterprises Corp. v. Rivera-Rios, 846 F.2d 94, 97 (1st Cir. 1988); Romero-Barcelo v. Acevedo-Vila, 275 F. Supp. 2d 177 (D. P.R. 2005); Tingley Sys. v. CSC Consulting, 1997 U.S. Dist. LEXIS 13334 (D. Mass July 25, 1997).
	

	02
	In Hempstead Video, Inc. v. Incorporated Village of Valley Stream, et al., 409 F.3d 127 (2nd Cir. 2005), the court of appeals said the power to disqualify attorneys derives from inherent authority, and is only “guided” by ABA and state disciplinary rules.  
	

	03
	The court of appeals in, In re Congoleum Corp. et al., 426 F.3d 675 (3rd Cir. 2005), explained that the New Jersey RPC applied under the district court’s local rules.  In the absence of a definitive state court decision on point, the federal court is permitted to reach its own conclusions as to the appropriate application of the rule, the court of appeals explained.  426 F.3d at 687. 

Conley v. Chaffinch, 431 F.Supp.2d 494, 496 (D. Del. 2006):  “The Court has inherent power to supervise the professional conduct of attorneys appearing before it.”
	United States v. Balter, 91 F.3d 427 (3rd Cir. 1996).
                                        United States v. Miller, 624 F.2d 1198 (3rd Cir. 1980)

	04
	It appears that applicable ethical principles will be applied, which would include state ethics rules, but not mechanistically.  Shaffer v. Farm Fresh, Inc., 966 F.2d 142 (4th Cir. 1992) cert. denied 506 U.S. 1021 (1992) (“The drastic nature of disqualification requires that courts avoid overly-mechanical adherence to disciplinary canons at the expense of litigants' rights freely to choose their counsel; and that they always remain mindful of the opposing possibility of misuse of disqualification motions for strategic reasons.”).  See also Stanford v. Clark, 2006 U.S. Dist. LEXIS 73853 (D. Md. Sept. 29, 2006) (applying Maryland’s RPC and considering the case law of other states which have adopted the model rules).
	Woods v. Covington County Bank, 537 F.2d 804, 813 (5th Cir. 1976).

	05
	Crossroads Systems (Texas) Inc. v. Dot Hill System Corp., 2006 WL 1544521 (W.D. Tex. May 31, 2006): Under 5th Circuit precedent, a disqualification motion is governed by: (1) the local rules of the district court in which the motion is brought; (2) the ABA Model Rules of Professional Conduct; (3) the ABA Model Code of Professional Responsibility; and (4) the rules of professional conduct of the bar of the state in which the court sits.

In the Fifth Circuit, motions to disqualify are treated as “substantive motions affecting the rights of the parties.”  The question of whether and how to apply state or ABA rules as ethical standards is one of federal law.  Burnett v. Olson, 2005 WL 711602, *2 (E.D. La. March 18, 2005).
Babineaux v. Foster, 2005 WL 711604 (E.D. La. March 21, 2005) explained that disqualification cases are governed by “state and national ethical standards adopted by the court.”
	FDIC v. U.S. Fire Ins. Co., 50 F.3d 1304 (5th Cir. 1995)

                                         In re American Airlines, Inc. 972 F.2d 605, 610 (5th Cir. 1992)

FDIC v. U.S. Fire Ins. Co., 50 F.3d 1304 (5th Cir. 1995)

	06
	National Union Fire Ins. Co. of Pittsburgh v. Alticor, Inc., 466 F.3d 456 (6th Cir. 2006): The court of appeals showed no reluctance to exercise its inherent power to discipline attorneys “who violate our standards of ethical conduct.”
In Republic Services, Inc. v. Liberty Mutual Insurance Company, 2006 WL 3004014, *4 (E.D. Ky. Oct 20, 2006), the district court explained that federal common law governs an attorney’s professional conduct “because motions to disqualify are substantive motions affecting rights of the parties.”
	FDIC v. U.S. Fire Ins. Co., 50 F.3d 1304, 1312 (5th Cir. 1995); Cole v. Ruidoso Mun. Sch., 43 F.3d 1373, 1383 (10th Cir. 1994)

	07
	Andrew Corp. v. Beverly Mfg. Co., 415 F.Supp.2d 919 (N.D. Ill. 2006) notes that the Northern District of Illinois has its own rules of professional conduct governing counsel. See http://www.ilnd.uscourts.gov/LEGAL/NewRules/New00098.htm.

The Southern District of Illinois adopted the Illinois Rules of Professional Conduct.  See Local Rule 83.4(d)(2).  The Central District has as well.  Local Rule 83.6(d).
	

	08
	Board of Regents v. BASF Corp., 2006 WL 2385363 (D. Neb. Aug. 17, 2006): “This court has specifically not incorporated any particular code or ethical rules of professional conduct.”  The district court’s local rule “permits the court to consult others’ rules or codes of professional conduct if it would be helpful in resolving issues before it.”  The district court elected to use the Model Rules because the law firm involved (Kirkland & Ellis) is a “national law firm,” and because the model rules “inform the court on generally applicable standards in concurrent representation issues.”  Federal, not state, law controls the outcome of a motion to disqualify.
	State of Arkansas v. Dean Foods Products Co., Inc., 605 F.2d 380, 383 (8th Cir. 1979) overruled on other grounds, In Re Multi-Piece Rim Products Liability Litigation, 612 F.2d 377 (8th Cir. 1980)

	09
	In Hitachi, Ltd. v. Tatung Co., 419 F.Supp.2d 1158, 1160 (N.D. Calif. 2006), the district court explained that motions to disqualify are decided under state law but that ultimately the decision to disqualify for a conflict of interest is within the trial court’s discretion.

The district court in Ali v. American Seafoods Co., LLC, 2006 WL 1319449 (W.D. Wash. May 15, 2006) held that attorneys must abide by the Rules of Professional Conduct of Washington State under local rule GR 2(e)(2).  In Philin Corp. v. Westhood, Inc., 2005 WL 582695, *8 (D.Ore. March 11, 2005), the district court explained that it had the duty to control and supervise the conduct of attorneys practicing before it.  The district court then proceeded to apply the Oregon Rules of Professional Conduct.
	In re County of Los Angeles, 223 F.3d 990, 995 (9th Cir. 2000); Trone v. Smith, 621 F.2d 994, 999 (9th Cir. 1980)

	10
	It appears that in the Tenth Circuit, state law is looked at to determine a motion to disqualify.  See Graham v. Wyeth Laboratories, 906 F.2d 1419, 1421 (10th Cir. 1990) (relying on Kansas’s model rules of professional conduct and interpretations by the Kansas courts in analyzing a motion to disqualify where an associate from the defense law firm joined the plaintiff’s law firm while an appeal of a jury verdict against the defendant was pending and the defendant moved to disqualify the plaintiff’s firm).

	

	11
	In Herrmann v. GutterGuard, Inc., 2006 WL 2591878 (11th Cir. 2006) (unreported), the court of appeals explained that motions to disqualify are governed by state rules of professional conduct and by federal common law because motions to disqualify are substantive motions affecting the rights of parties.  Id. at *6.
	

	D.C.
	See United States v. Davis, 780 F.Supp. 21, 23 (D. D.C. 1991) applying the District of Columbia rules of professional conduct.
	


The refrain that disqualification should only be taken in rare cases; that clients should be able to choose their lawyers; and the objections raised by an opponent should be viewed with caution because it may represent a technique of harassment, are mentioned repeatedly in the case law.
  But disqualification motions are still being granted in appropriate cases as illustrated by the following examples.
Concurrent Conflicts of Interest

Direct Adversity Conflicts
Where direct adversity exists, the result is disqualification.  Hempstead Video, Inc. v. Incorporated Village of Valley Stream, et al., 409 F.3d 127, 133 (2nd Cir. 2005) (in cases of concurrent representation, it is “prima facie improper” to simultaneously represent a client and another party with interests directly adverse to the client, citing its decision in Cinema 5, Ltd. v. Cinerama, Inc. (528 F.2d 1384, 1387 (2nd Cir. 1976)); Reed v. Hoosier Health Systems, Inc., 825 N.E.2d 408 (Ind. App. 2005) (a lawyer may not act as an advocate against a person the lawyer represents in another matter even if the matters are unrelated).
But direct adversity must be proven.  In Abbott v. Internal Revenue Service, 399 F.3d 1083 (2005), Harkavy represented an estate that settled its tax liability with the United States.  Simultaneously, Harkavy was representing the IRS.  He had been selected among a number of bidders for work unrelated to the estate tax representation.  Harkavy disclosed he represented taxpayers in disputes with the IRS, but did not identify any names.  The estate’s representative learned of Harkavy’s work for the IRS and moved to have the settlement set aside based on Harkavy’s conflict of interest.  The Tax Court declined to do so because there was no evidence of any effect on his representation of the estate by virtue of his unrelated work for the IRS.

On appeal, the estate relied on Rule 1.7 to establish the conflict of interest.  The court of appeals rejected the appeal.  It held that Harkavy’s representation of the IRS was not “directly adverse” to the estate representation since the cases were “entirely unrelated.”  There was also no evidence under Rule 1.7(b) that Harkavy’s responsibilities to the estate were materially limited by his work for the IRS.  “No showing was made that Harkavy’s duty of loyalty to the estate was diluted by his services to the IRS.   Peterson asks us to adopt an interpretation of the Rule that would mean that any time a lawyer represents a private client confronting a government agency, the lawyer could do no work of any kind for that agency, although his work for the agency and selection by the agency had no connection whatsoever with the work for the private client.  We decline to adopt such reading of the Rule.”  399 F.3d at 1086.  See also Bottoms v. Stapleton, 706 N.W.2d 411(Iowa 2005) (overturning a disqualification order against counsel representing a limited liability company (LLC) and a majority shareholder in suit by minority shareholder because there was no proof that the LLC and the majority shareholder would have differing interests).

In California, the rule prohibiting concurrent representation of adverse interests generally is a “per se” one.  Cal West Nurseries, Inc. v. Superior Court, 129 Cal. App. 4th 1170, 29 Cal.Rptr.3d 170, 174 (2005) (citation omitted).  In this case, Lewis, a law firm, filed a notice of appearance as co-counsel in an action in which it would be adverse to Cal West, a client of Lewis in unrelated matters.  When Lewis discovered the conflict, it sought to disassociate itself from prosecuting the action against Cal West while staying involved to pursue the action against other parties.  The gambit was successful in the trial court but the appellate court reversed.  Lewis’s client “is still adverse” to Cal West, the appellate court explained.  The fact that Lewis does not represent this client on the cross-claim “does not eliminate the adverse relationship between the two parties.  Thus, Lewis is representing two clients who are opponents in the same action.”  29 Cal.Rptr.3d at 174-75.  While agreeing that simultaneous representation under these circumstances could be appropriate if there had been full disclosure and written waivers by both clients, there was no written waiver here, the appellate court noted.  Id. at 175.

In Snapping Shoals Electric Membership Corporation v. RLI Insurance Corporation, 2006 WL 1877078 (N.D. Ga. July 5, 2006), the district court made a finding of direct adversity where a current client of the law firm was under a contractual obligation which, if found enforceable, required the client to indemnify the defendant for any liability resulting from the contract.  The law firm had brought the action to recover from the defendant under the contract.  The district court then held that disqualification was not automatic and, despite the adoption of the Model Rules in Georgia in 2001, would be based on a number of considerations: (1) whether the conflict would affect the pending litigation, (2) when the disqualification issue was raised, (3) whether other counsel could handle the matter, (4) the appearance of impropriety, and (5) the costs of disqualification.  Id. at *4.
  Apparently based on the absence of delay in the disposition of the case if other counsel had to be found, the district court disqualified the law firm.  Id.
Without citing the Texas equivalent to Model Rule 1.7, the district court in Jacquelin Grosser-Samuels v. Jacquelin Designs, Inc., 448 F. Supp. 2d 772 (N.D. Tex. 2006) explained that a law firm can never sue its own client but then held that exceptional circumstances might avoid disqualification where the lawyer can show “a societal interest that would outweigh the public perception of impropriety.”  Id. at 779 (citation omitted).  However, the lawyer in question was unable to show such an interest and was disqualified.  Id. at 783.
Evidence Preclusion Resulting From a Direct Adversity Conflict

Generally, disqualification is the remedy for a conflict of interest.  But it is not the only remedy as Andrew Corp. v. Beverly Mfg. Co., 415 F.Supp.2d 919 (N.D. Ill. 2006) demonstrates.  The law firm in question rendered noninfringement opinions for Beverly, a client, but the opinions were adverse to Andrew, another client.
  Beverly sought to use the opinions to defend against a claim of willful infringement brought by Andrew.  The law firm was not engaged as counsel for either client, so it could not be disqualified.  But Andrew moved to exclude the opinion letters as evidence because of the conflict.  The district court agreed.  It determined that Beverly’s innocence does not excuse the need for a remedy because lawyers’ errors in civil proceedings “‘are imputed to their clients.’”  Id. at 925 (citations omitted).  It also held that attorneys licensed to practice in the district court had to comply with the Rules of Professional Conduct
 “in all aspects of their practice of law, not just when they have filed an appearance in a particular case before the court.”  Id. at 926.   The district court then reasoned that the opinions could be used as evidence only if they were “competently” rendered and that an opinion cannot be “competent” if it is rendered in violation of an ethical obligation.
Barnes & Thornburg's conflict, which arose from the concurrent representation of both Andrew and Beverly, who were adverse to one another, prevents Barnes & Thornburg from being able to provide the type of competent, independent advice and opinion letters that the law requires.  Barnes & Thornburg's fiduciary duties to Andrew prohibited it from taking any position adverse to Andrew. Under Local Rule 83.51.7, in the absence of valid consents by both Andrew and Beverly waiving the conflict after full disclosure to each, Barnes & Thornburg's only competent legal opinion in July and August 2003 to Beverly consistent with the Code of Professional Conduct was to refrain from expressing any opinion.  Therefore, as a matter of law, this court holds that the July and August 2003 opinion letters were not issued by competent opinion counsel.  The only remedy available to enforce adherence to the Rules of Professional Conduct is, to the extent possible, place the parties in the position they would have been in had counsel acted competently in accordance with the Rules of Professional Conduct.  Consequently, it appears that to be fair and to uphold the integrity of the profession, no opinion letter by Barnes & Thornburg while laboring under the unwaived conflict of interest, should be used in any manner in this case.

Id. at 928.  The district court also imposed a burden on Beverly to find competent counsel and showed no sympathy to the law firm for the malpractice implications of the Rule 1.7 violation:

Beverly's affirmative obligation to seek and obtain competent legal advice from counsel included the obligation to obtain legal advice from a counsel who was free from ethical conflicts.  That aspect of Beverly's affirmative duty is just as important as Beverly's obligation to seek and obtain counsel with sufficient ability, experience and expertise in patent matters to render a legally competent opinion.  It was Beverly who chose Barnes & Thornburg to provide the July and August 2003 opinion letters and, unfortunately, it is Beverly who must now live with the consequences of that choice.  There is a clear showing that Barnes & Thornburg was laboring under a clear and unwaived conflict when the July and August 2003 opinion letters adverse to Andrew were provided to Beverly.  Barnes & Thornburg was precluded by the conflict from providing those letters.  Beverly's apparent lack of knowledge of the existence of the conflict does not change the fact that the conflict, under which Barnes & Thornburg labored, existed.  Beverly may seek recourse from Barnes & Thornburg elsewhere if it desires.

Id. at 928-29.

Narrowing The Contours of “Informed Consent”
In re Congoleum Corp. et al., 426 F.3d 675 (3rd Cir. 2005) was a prepackaged Chapter 11 reorganization related to asbestos claims.  Two plaintiffs’ lawyers, Rice and Weitz, negotiated a settlement of asbestos claims with counsel for Congoleum, Gilbert Heinz & Randolph LLP (Gilbert).  Weitz had recommended Gilbert to Congoleum.  At the time he recommended Gilbert, Weitz was co-counsel with Gilbert in other asbestos-related proceedings where Gilbert would represent claimants seeking recovery from insurers to asbestos defendants.  Gilbert insisted that it did not represent claimants on their tort claims, but only with respect to collection of insurance monies to pay claims that may be established.
Gilbert’s retention agreement with Congoleum provided that it would be negotiating with claimants’ counsel to settle asbestos claims and arranged for the terms of the prepackaged plan of reorganization.  Gilbert’s retention letter contained these salient features:
· It had represented individual tort claimants to provide legal advice with respect to insurance matters.

· It had co-counseled with Weitz with respect to many of these matters.

· It represents other clients who are or may be adverse to Congoleum with respect to asbestos claims.

· It will represent these and other similarly situated clients in the future.

· It would not provide legal services to Congoleum that could impair its ability to represent fully its corporate and other clients.

· Congoleum agrees that Gilbert may continue to represent and can undertake to represent existing or new clients as described above in other matters, even though the positions taken by other clients in those matters may be adverse to positions taken by Congoleum in those or other matters.

· Congoleum would not object to Gilbert’s continuing or undertaking the representation of other clients in matters where the positions taken are adverse to those taken by Congoleum in those or other matters.

Gilbert was also participating, though not as lead counsel, in a New Jersey state court action by Congoleum seeking to establish insurance coverage for asbestos claims.

Congoleum filed its bankruptcy reorganization petition and sought to retain Gilbert as special “insurance counsel.”  Certain of Congoleum’s insurers objected to the retention of Gilbert.  They argued that Gilbert had a conflict because it owed a duty of loyalty to individual claimants that it represented as co-counsel with Weitz.  They also pointed out that Gilbert owned 70% of a company called Kenesis which had been hired by Congoleum to screen claimants to determine what settlement sums they might be entitled to based on the nature of their injury.  Hence, the insurers concluded, Gilbert was not “distinterested” as required by Section 327(a) of the Bankruptcy Code and also was in violation of the Rules of Professional Conduct.

The bankruptcy court and the district court permitted Congoleum to retain Gilbert.  The Third Court reversed.

The court of appeals first explained that the New Jersey RPC applied under the district court’s local rules.  In the absence of a definitive state court decision on point, the federal court is permitted to reach its own conclusions as to the appropriate application of the rule, the court of appeals explained.  426 F.3d at 687 (citing United States v. Balter, 91 F.3d 427 (3rd Cir. 1996).

Citing Rule 1.7, the court of appeals explained that if there is a concurrent conflict of interest, representation is permitted only if each affected client gives informed consent, confirmed in writing after full disclosure and consultation.  The court of appeals cited comments to the Model Rule:

Absent consent, a lawyer may not act as an advocate in one matter against a person the lawyer represents in some other matter, because a conflict that materially limits a lawyer’s representation of her client, even absent direct adversity may hinder a lawyer’s ability to “recommend or advocate all possible positions” for her clients.

426 F.3d at 488 (citing Annotated Model Rules of Professional Conduct, 109 (5th ed.)).
The court of appeals then proceeded to find a violation of Rule 1.7.  The conflicts were easy to demonstrate:

· Gilbert and Weitz had a 10% contingency fee arrangement with claimants on insurance proceeds recovered.

· If insurance coverage did not exist, the release given by claimants to Congoleum would be abrogated, “pitting Congoleum against the individual claimants Gilbert represents as co-counsel with Weitz.”
· To the extent that claims approved by Kenesis (part-owned by Gilbert) were not valid, Gilbert was supposed to ensure that the claims were rejected even though “it would be adverse to Gilbert’s interests if those claims were pursued individually or were excluded from a ‘package’ offered to the insurers in settlement.”
426 F.3d at 690.

In response to the conflicts of interest, Gilbert invoked the waivers given by Congoleum and waivers obtained by Weitz from individual claimants.  But Gilbert did not contact the claimants; it relied on Weitz to secure the waivers.  That was a problem: “The record does not establish that Weitz had the authority to issue waivers on behalf of the thousands of individual claimants it represented.  In addition, the record does not include the information, if any that Weitz furnished to the individuals nor does it indicate whether they were given the opportunity to object to Gilbert’s representation.”  426 F.3d at 690.

The court of appeals explained that the effect of a waiver, “particularly a prospective waiver, depends upon whether the clients have given truly informed consent.  Given the complexities of the bankruptcy proceeding and the ‘many hats’ worn by Gilbert throughout the pre- and post-petition process, we cannot conclude that the purported waivers that Gilbert received from Weitz ‘on behalf of’ the individual clients constituted informed, prospective consent.”  Id. at 691.  Hence, Gilbert acted in violation of the Rules of Professional Conduct and its retention agreement should not have been approved by the bankruptcy court, the court of appeals held.

Contrast this decision with the successful waiver argument made in In re Cerberus Capital Management, L.P., 164 S.W.3d 379 (Tex. 2005).  In January 2001, Vinson & Elkins had worked for two days on an asset purchase agreement for a company called WSNet Holdings, Inc.  In February 2002, a WSNet shareholder sued relators claiming they had usurped WSNet’s corporate opportunity to purchase assets of a company called Classic.  The relators asked V&E to represent them.  V&E sought a waiver from WSNet’s General Counsel and then followed up with a letter that confirmed that WSNet had waived any conflict of interest “after full disclosure of relevant facts.”  The letter had been signed by WSNet’s chief financial officer and executive vice-president.  Subsequently, WSNet filed a Chapter 11 petition.  The derivative suit was removed to the bankruptcy court but later remanded to state court in August 2003.  The automatic stay was lifted in October 2003.  In November 2002, the trustee in bankruptcy moved to disqualify V&E claiming the waiver was ineffective.  The trial court agreed and so did the Texas court of appeals.

The Texas Supreme Court reversed.  It held the waiver effective under Comment 10 to Texas’s RPC 1.09
 because it disclosed V&E’s proposed representation of the relators in the derivative suit, the subject matter of its prior work for WSNet, the time period involved, the nature of the discussion with WSNet’s general counsel, and how the prior representation concluded.  164 S.W.3d at 382-83.

While disqualification did not result in Board of Regents of the Univ. of Nebraska v. BASF Corp., 2006 WL 2385363 (D. Neb. 2006), discussed below in more detail, the district court rejected the “informed consent” argument advanced on behalf of Kirkland & Ellis.  The district court rejected K&E’s position explaining that based on the record, the discussion between in-house (Hoerner) and outside (Asaff) counsel “was anything but thorough.”
While Mr. Asaff states now that he discussed a number of possible conflicts, he does not now state what possibilities were discussed, nor possible ramifications of them. It appears from his declaration that the closest he came to such a discussion was informing Mr. Hoerner that “an alleged 'exclusive' license grant from the Board to Monsanto was ineffective.” He does not state that he told Hoerner BASF's position was directly in conflict with Monsanto's interest in the subject technology. Further, his “confirming” letter did even less.  

Id. at *9 (footnote omitted).  For his part, Monsanto’s in-house counsel, Mr. Hoerner, submitted an affidavit that said he did not give the matter “much critical attention” and he did not “initiate the normal internal review procedures for evaluating possible conflict situations,” prompting the district court to say:

 I find that puzzling, given the enormity of the stakes in this litigation; it begs the question of whether that attitude was the product of his own lack of attention, or being misled by Mr. Asaff, or something else. In any event, the evidence before the court is insufficient to demonstrate that Monsanto was “aware of the relevant circumstances and of the material and reasonably foreseeable ways that the conflict could have adverse effects on [its] interests,” nor that it agreed “to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.”  I conclude that K & E has not shown that it engaged in the type of disclosure demanded by its fiduciary obligation to Monsanto, and as a result, Monsanto has not given K & E its informed consent to continue representing BASF in this case.

Id. (footnote omitted).  In other words, it pays to literally follow Rule 1.0(e) and the comments to Rule 1.7.
 “Thrust Upon” Conflicts

Let’s assume you are prosecuting a breach of contract lawsuit against Company B and a longtime client, Client C, acquires the stock of Company B and operates it as a subsidiary.  What happens when you seek a conflict waiver to continue to represent your plaintiff, but your longtime client says, “No.”  Or suppose you represent Client B in a proposed joint venture with Company C and Client A acquires Company C and refuses to waive the conflict that has been thrust upon you by virtue of the acquisition?

The Association of the Bar of the City of New York addressed these questions in its Formal Opinion 2005-05.
  The Opinion 2005-05 offers a number of helpful guidelines.

First, determine whether there is a concurrent conflict.  Representation of one member of a corporate family “does not automatically constitute representation of another member of the same corporate family.  For the purposes of the ethics rules, a current client’s adversary that, due to a merger or acquisition, has become the parent or subsidiary of another client, may not be considered a “client” at all.”
  In the examples above, Opinion 2005-05 suggests this analysis:

In “thrust upon” conflict situations, application of the factors articulated in the cited ethics opinions will often lead to the conclusion that no conflict exists. For example, in Scenario 1 above, Company B has become a subsidiary of a long-time firm Client C. If the firm has no pre-existing relationship with Company B, is not representing Company B at the time the purported conflict arises, was not involved in the transaction whereby Company B became a subsidiary of Client C, and the firm has not acquired confidences of Company B that are relevant to the litigation, then, absent other factors, it may be that the firm will be able to conclude that it does not have an attorney-client relationship with Company B. As a result, there is no concurrent conflict and it would be permitted to continue to represent Client A in litigation without the consent of Company B or Client C.

However, if there is a conflict, the lawyer must balance the following factors in deciding whether to withdraw from one representation, and, if so, which one:

· Absent consent, “an attorney should not simply withdraw from a representation and continue an adverse one where doing so would compromise material confidences and secrets of what would become the former client. See DR 5-108.”
· Because “thrust upon” conflicts typically involve unrelated matters, “the requirement of protecting confidences of an ex-client will not always command a particular result. Where confidences will not be placed at risk, the overriding factor should be the prejudice the withdrawal or continued representation will cause the parties, including whether representation of one client over the other would give an unfair advantage to a client.”
· The “origin of the conflict (i.e., which client's action caused the conflict to arise).”
· Whether one client “has manipulated the conflict to try to force a lawyer off the matter and is using the conflict as leverage.”
· The “costs and inconvenience to the party being required to obtain new counsel, including the complexity of the representation.”
· Whether the choice “would diminish the lawyer's vigor of representation toward the remaining client.”
· The “lawyer’s overall relationship to each client.” 

The Ethics Committee then offered this analysis of the litigation scenario above:

[I]n Scenario 1, the law firm would first need to determine who would be most prejudiced by the withdrawal. This would depend in part on the complexity of the breach of contract suit against B and how close to trial the suit is. The closer the suit is to trial, the more Client A would be prejudiced if the law firm withdrew from representation. In contrast, if the law firm had only recently been retained to represent Client A in the breach of contract suit and had yet to engage in extensive discovery, the prejudice to Client A from withdrawal would not be as great. Other factors that would determine which client would be most prejudiced involve, for example, the financial costs to each and whether the lawyer has acquired material confidential information that could be used against the client from whom the lawyer withdraws. In addition, because Client C created the conflict, the law firm should question whether Client C is seeking to use the conflict as leverage to force the law firm off the case involving Client A….

At the same time, if Client C is a large, important client of the firm, the law firm must be wary in applying the balancing test that it is not motivated by purely economic factors to retain Client C. After weighing all of the factors, if the law firm decides that the balancing test favors Client C, it should inform Client A that due to a conflict of interest it must withdraw from representing that client in the law suit against Company B. If the law firm concludes that the factors weigh in favor of Client A, it should inform Client C that it will not withdraw from representing Client A in the breach of contract suit. At that point, it will be up to Client C to decide whether it wishes to consent to the conflict after all, or terminate its relationship with the law firm. 
The Ethics Committee also suggested that law firms take prophylactic measures by seeking advance waivers of “thrust upon” conflicts.  In appropriate circumstances, “clients can give informed and therefore effective waivers in advance to a sufficiently described set of circumstances without necessarily knowing all details or the identity of the other client.”  Formal Opinion 2005-05, p. 10.  Alternatively, the terms of engagement may provide a solution: “the lawyer could clarify that he or she only represents the client in a particular area or for a particular matter, and representation in any other matter would necessitate a separate agreement.  Similarly, the lawyer could clarify that he or she represents only specified entities within the corporate family, and not current or future affiliates.”  Id. (footnote omitted).

In Board of Regents v. BASF Corp., 2006 WL 2385363 (D. Neb. Aug. 17, 2006), the University of Nebraska sued BASF to obtain a declaration that BASF had no rights in a certain nonexclusive biotechnology license.  Kirkland & Ellis (K&E) represented BASF.  Suit was filed on November 17, 2004.  On January 12, 2005, Monsanto and the University entered into a license agreement giving Monsanto exclusive license to the biotechnology that was the subject of the litigation against BASF.  Monsanto then intervened in the action and moved to disqualify K&E because of K&E’s concurrent representation of Monsanto in litigation in Mississippi.  After first determining that there was no informed consent to K&E’s representation of BASF and no waiver by Monsanto by virtue of the delay in filing the motion to disqualify, the district court agreed with K&E that the conflict was “thrust upon” K&E even though the facts did not present a “corporate acquisition” scenario.  Id. at *10.
Citing Comment 5 to Rule 1.7, the district court explained that K&E had an obligation “to minimize harm to the clients.”
  K&E had different litigation teams involved in the action for Monsanto in Mississippi and the action by Monsanto (as intervenor) against BASF in Nebraska.  None of the lawyers involved represented the other client.  According to the district court, Monsanto failed to produce evidence (1) that information about biotechnology or acquisition strategies had been shared with K&E, and (2) that any information related to BASF’s claims, or that any information generally, had been shared between the two litigation teams.  There was no showing of prejudice to Monsanto even if information had been shared, the district court added.  K&E would still be required to protect confidential information of each client, the district court noted, explaining that an ethical wall may be necessary to separate the two litigation teams.  Id.
The district court then borrowed the following factors from Gould v. Mitsui Mining, 738 F.Supp. 1126, 1126-27 (N.D. Ohio 1990), in deciding to permit K&E to continue the representation of BASF:

· Prejudice to the moving party (there was none, the district court said);

· Receipt of confidential information as a result of the other representation (there was no indication in the record of the transfer of confidential information);

· The cost of retaining new counsel, in terms of money and time (it would be enormous, the district court said, and the preservation of the integrity of the proceedings did not warrant the incurrence of either);
· The delay to the litigation caused by requiring the first-represented client to obtain new counsel (it would be substantial);

· The complexity of the issues in the case and the time it would take new counsel to acquaint themselves with the facts and issues (the issues were complex and it would take new counsel quite a bit of time); and

· The fact that the conflict was created by the licensing agreement between Monsanto and the University after the case was commenced, not by any affirmative act of counsel.

Id. at *11.

Dropping One Client to Represent a More Lucrative Client: The “Hot Potato” Rule

Under the “hot potato” rule, a lawyer or law firm “should not ordinarily be permitted to abandon one client in order to take on the representation of a more lucrative client, where representing both would create a conflict of interest.”  Formal Opinion 2005-05, p. 6; see Alex Munoz General Contractor v. MC3D, Inc., 1998 WL 831806, *3 (N.D. Ill. Nov. 25, 1998) (a law firm cannot drop a client “like a ‘hot potato’ merely because it wishes to represent a more lucrative client against a less lucrative one”).
The doctrine was applied in ValuePart, Inc. v. Clements et al., 2006 WL 2252541 (N.D. Ill. Aug. 2, 2006).  On May 16, 2006, ValuePart sued its former president and others for breach of fiduciary duty and misappropriation of confidential information.  On May 25, 2006, McIntyre’s law firm wrote to ValuePart terminating its representation of ValuePart “effective immediately.”  At the time, the law firm was handling two ongoing matters for ValuePart.  Eight days later, McIntyre’s firm sued ValuePart on behalf of ITR North America, one of the defendants in ValuePart’s action.  McIntyre also filed an appearance on behalf of the defendants in the ValuePart action.

ValuePart moved to disqualify McIntyre and his law firm because of a concurrent conflict of interest.  McIntyre argued that ValuePart was a former client, not a current client.  The district court agreed with ValuePart.  It explained that withdrawal renders a client as a “former client” only when “(1) it occurs at a time when the lawyer and the client had contemplated the end of the representation; and (2) the lawyer's primary motivation for terminating the relationship was not his desire to represent the new client.”  Id. at *2 (citation omitted).  Here, the McIntyre firm unilaterally severed its relationship with ValuePart “without warning and not because of any natural conclusion or closure of the pending matters in which the firm was representing ValuePart.”  It elected to “fire the client” in order “to pursue the interests of other clients” adverse to ValuePart.  Id. at *2.
  See also Reed v. Hoosier Health Systems, Inc., 825 N.E.2d 408, 412 (Ind. App. 2005) (a law firm cannot withdraw from representation of a client in defending litigation in order to prosecute unrelated litigation against the client).

Corporate Family Conflicts

Comment 34 to Model Rule 1.7 explains that a lawyer who represents a corporation or other organization does not “necessarily” represent “any constituent or affiliated organization.”
Thus, the lawyer for an organization is not barred from accepting representation adverse to an affiliate in an unrelated matter, unless the circumstances are such that the affiliate should also be considered a client of the lawyer, there is an understanding between the lawyer and the organizational client that the lawyer will avoid representation adverse to the client's affiliates, or the lawyer's obligations to either the organizational client or the new client are likely to limit materially the lawyer's representation of the other client.
Connecticut Limousine, LLC v. Industrial Roofing and Paving, 2005 WL 648140 (Conn. Super. Feb. 17, 2005) illustrates the application of this doctrine.  Updike had not represented the plaintiff but he had represented Circle of Life which was solely owned by Anastasio who also owned 50% of the plaintiff.  Updike had, over the years, learned information concerning the Anastasio businesses and worked closely with Anastasio.  Hence, when Updike appeared on behalf of defendants in this action over a faulty roof installation, plaintiff successfully moved to disqualify him under Connecticut’s Rule 1.7 even though Updike’s work for Circle of Life was unrelated to the subject matter of the action and involved a plaintiff Updike had never represented.  The trial court held that the relationship with Anastasio and Circle of Life was longstanding, close, substantial, and extensive so that the “risk of disadvantage caused by knowledge garnered from that relationship and the public’s interest in the scrupulous administration of justice outweighs” the defendants’ “right to counsel of their choice.”  Id. at *2.  See also Snapping Shoals Electric Membership Corporation v. RLI Insurance Corporation, 2006 WL 1877078, *5 (N.D. Ga. July 5, 2006) (finding the relationship between a subsidiary and a parent corporation was sufficient to render the subsidiary a “former client” of the law firm under Rule 1.9 ultimately resulting in a finding that the law firm should be disqualified).
Organizational Conflicts
Philin Corp. v. Westhood, Inc., 2005 WL 582695 (D. Ore. March 11, 2005) resulted in the disqualification of Holland & Knight (H&K) from representation of a closely held corporation.  In September 2003, Gregores, a partner in H&K’s Portland, Oregon office accepted the representation of the plaintiff in an action against a closely held corporation called Parklane (and now known as the defendant, Westhood).  Unbeknownst to Gregores, Park, a shareholder and director in Parklane, had consulted Monaghan, a H&K partner in Boston, in February 2002, regarding allegations related to plaintiff’s claims.  The conversation did not result in an engagement but it was undisputed that possible litigation and asset protection were both discussed.  On September 16, 2004, Park contacted Monaghan again by e-mail to discuss the Parklane matter.  Monaghan wrote back saying an “updated” conflict check and a retainer would be required before they could talk again.  Monaghan never heard back from Park.  In the meantime, on September 1, 2004, Gregores, unaware of Monaghan’s contacts with Park, filed the complaint against Parklane.  On January 3, 2005, defendant’s counsel wrote to Gregores about the conflict.  Gregores, who had never spoken to Monaghan, then called Monaghan who at first had no recall of Park but later located the September 2004 e-mail and advised Gregores of it, at which point their conversations ended.  Thereafter, a motion to disqualify was filed by defendant.
Applying Oregon law, the district court agreed with defendant that there was a sufficient objective basis to support Park’s “subjective belief that an attorney-client relationship existed based on the February 2002 meeting.  The September 2004 email exchange creates inferences further supporting that conclusion.”  Id. at *12.  However, Park was a not a defendant; the corporation, Parklane, was.  So H&K argued there was no conflict.  The district court disagreed.  Explaining that shareholders of closely held corporations are at times properly viewed as one and the same, the district court held that the fact that Parklane was sued instead of Park was irrelevant in the analysis:
While, according to Monaghan, Jinwoo James Park  spoke to Monaghan as a shareholder of defendant and referred to another shareholder in his discussion, because he was discussing the potential litigation against the corporation by a third party and the impact it would have on the individual shareholder(s), and because he raised no issues revealing that either he or other shareholder had any interests adverse to defendant, it is reasonable to view Jinwoo James Park and defendant both as the client.

Id. at *14.  Resolving all doubts in favor of disqualification, the district court then construed the inferences from the disputed recollections of Park and Monaghan’s conversation in favor of defendant and held that confidences or secrets were provided to Monaghan by Park and Monaghan’s knowledge was the firm’s knowledge so that H&K had to be disqualified.  Id. at *16.
  Cf.  Flores v. Willard J. Price Assoc. LLC, 20 A.D.3d 343, 799 N.Y.S.2d 799 (2005) (disqualifying insurance defense counsel who filed a third-party contribution action against a construction management company owned by Moragianis while simultaneously defending the property management company majority-owned by Moragianis in the underlying product liability litigation; the trial court held there was no conflict but, in a 3-2 decision, the appellate court, determined that Moragianis was the real party in interest to whom counsel owed an undivided duty of loyalty
 and that, instead, counsel had placed an insurer’s interests above those of Moragianis).

Material Limitation Conflicts

Model Rule 1.7(2) says that a lawyer has a concurrent conflict of interest if there is “a significant risk” that the representation of a client “will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.”
In Bottoms v. Stapleton, 706 N.W.2d 411 (Iowa 2005), a trial court disqualified a law firm under this rule.  The case involved a limited liability company with a 49% shareholder and a 51% shareholder.  The majority shareholder formed a competing company.  The minority shareholder sued the majority shareholder and the limited liability company.  The defendants retained the same law firms.  The trial court felt that the allegation that the majority shareholder had embezzled funds from the limited liability company created a “significant risk” that the lawyer’s representation of both the individual and the company would be “materially limited.”  However, the Iowa Supreme Court reversed.  It held that the possibility that the interests of these two defendants might diverge in the future was not a basis for disqualification adding that the “concept of a potential conflict of interest is foreign” to Model Rule 1.7.  See also Shire Laboratories, Inc. v. Nostrum Pharmaceuticals, Inc. 2006 WL 2129482 (D.N.J. July 26, 2006) (potential economic harm does not materially limit a law firm’s obligations to a client, citing Comment 6 to Model Rule 1.7); Spears v. Overbey, 2006 WL 508042 (6th Cir. 2006) (unpublished) (lawyer’s relationship with foreclosing bank in unrelated matters did not violate Rule 1.7(a)(2); lawyer’s clients—guarantors on a note being foreclosed—retained lawyer to form a limited liability company, prepare a note and mortgage, and attend a closing, none of which were limited by the lawyer’s relationship to the bank).
Former Client Conflicts

When a Former Matter Is “Substantially Related” to a Current Matter
Matters have to be substantially related to permit a former client to invoke Rule 1.9 to disqualify a lawyer.  What does this term mean?

In the Fifth Circuit, the matters do not have to be so similar that “a lawyer’s continued involvement actually threatens to taint the trial.”  Burnett v. Olson, 2005 WL 711602, *3 (E.D. La. March 18, 2005) (citation omitted).  Nor is the substantial relationship test limited to preserving the former client’s confidential information.  Id.  “Rather, the substantial relationship test is concerned with both a lawyer’s duty of confidentiality and his duty of loyalty to his former client.”
  In other words, even when there is no likelihood that confidences will be disclosed, “a lawyer may nevertheless be precluded from the subsequent representation because he is obligated not to use information obtained during the course of the prior representation to the detriment of his former client.”  Id. (citation omitted).  And once the substantial relationship is established, there is an “irrebuttable presumption that confidential information was disclosed during the former representation.”  Id. (citation omitted).

In Colorado, the answer was recently provided by the Supreme Court in People v. Frisco, 119 P.3d 1093, 1096 (Col. 2005) citing to the Model Rules and federal case law:

Unless both matters involve the same transaction or legal dispute, they are considered “substantially related” only if there is a substantial risk that confidential factual information as would normally have been obtained in the prior representation would materially advance the client’s position in the subsequent matter.  See Model Rules of Professional Conduct Rule 1.9 cmt. 3 (2002); see also Analytica, Inc. v. NPD Research, Inc., 708 F.2d 1263, 1266 (7th Cir. 1983); Koch v. Koch Indus., 798 F.Supp. 1525, 1536 (D. Kan. 1992); see generally Restatement (Third) of the Law Governing Lawyers §132 cmt. d(iii) (2000).  Any meaningful assessment of this risk cannot be limited to the consideration of ultimate legal issues, but must account for facts and circumstances, legal theories and strategies, and even the nature and scope of the attorney’s involvement in the former representation.

A “factual inquiry and identification of confidential factual information that would normally be obtained in the former representation and disadvantage the former client in the current representation” will generally be required unless the matters in question involve the identical legal dispute or the same factual events.  Id.  at 1096.
Comment 3 to Model Rule 1.9 contains a comprehensive discussion of the substantial relationship test and evidentiary issues relating to determining the applicability of the test:

Matters are “substantially related” for purposes of this Rule if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would normally have been obtained in the prior representation would materially advance the client's position in the subsequent matter. For example, a lawyer who has represented a businessperson and learned extensive private financial information about that person may not then represent that person's spouse in seeking a divorce. Similarly, a lawyer who has previously represented a client in securing environmental permits to build a shopping center would be precluded from representing neighbors seeking to oppose rezoning of the property on the basis of environmental considerations; however, the lawyer would not be precluded, on the grounds of substantial relationship, from defending a tenant of the completed shopping center in resisting eviction for nonpayment of rent. Information that has been disclosed to the public or to other parties adverse to the former client ordinarily will not be disqualifying. Information acquired in a prior representation may have been rendered obsolete by the passage of time, a circumstance that may be relevant in determining whether two representations are substantially related. In the case of an organizational client, general knowledge of the client’s policies and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a representation. A former client is not required to reveal the confidential information learned by the lawyer in order to establish a substantial risk that the lawyer has confidential information to use in the subsequent matter. A conclusion about the possession of such information may be based on the nature of the services the lawyer provided the former client and information that would in ordinary practice be learned by a lawyer providing such services.
Acquiring Material Confidential Information by Inference
Herrmann v. GutterGuard, Inc., 2006 WL 2591878 (11th Cir. 2006) (unreported) involved Georgia’s RPC 1.9 and 1.10.  Kaspers was a former attorney at the law firm of Fisher & Phillips in Atlanta.  He attended “team meetings” at which the work of lawyers on the team was discussed.  At one such meeting, F&P’s employment work for a company called Dixie HomeCrafters was on the agenda.  No one could recall whether Kaspers attended this particular meeting.  Kaspers later left the firm, formed his own firm, and was retained by employees to sue Dixie for wage and hour violations.  Dixie moved to disqualify Kaspers because he learned confidential information in a substantially related matter while he was at F&P.  The district court agreed and the court of appeals affirmed.

The court of appeals explained that motions to disqualify are governed by state rules of professional conduct and by federal common law because motions to disqualify are substantive motions affecting the rights of parties.  Id. at *6.  The party bringing the motion has the burden of proof.  There must be “compelling reasons” to deprive a party of its choice of counsel.  “A disqualification order ‘is a harsh sanction, often working substantial hardship on the client’ and should therefore ‘be resorted to sparingly.’”  Id.  (citation omitted).  Courts must also be cautious because a motion to disqualify brought by opposing counsel “can be misused as a technique of harassment.”  Id.  (citing Ga. Rules of Prof'l Conduct, R. 1.7, cmt. 15).

Kaspers’ jeopardy was derived from Georgia RPC 1.9(b) which is comparable to Model Rule 1.9(b).  The key question on appeal was whether Kaspers had acquired material confidential information about Dixie while he was at F&P.  The court of appeals said that there was not clear error in the finding of the district court that Kaspers had acquired information about Dixie’s employment practices during the team meetings.
Although Sandberg and Brannen did not recall whether Kaspers was present at the meetings when Sandberg discussed the audit and review, and Kaspers denied being there, the court was nonetheless entitled to infer that Kaspers was present because he was a regular attendee. It was also entitled to infer that he paid attention to what was said during the meetings because he was supposed to keep an eye on the team for the management committee.

***

The information Kaspers acquired during F & P's representation of Dixie HomeCrafters was material because it has a bearing on what Dixie HomeCrafters and GutterGuard knew about wage and hour law. The district court did not err in determining that the information Kaspers acquired was material.

Id. at *11.

In SourceProse Corp. v. Fidelity National Financial et al., 2006 WL 887394 (E.D. Tex. March 28, 2006), two lawyers, Shore and Chan, joined Akin Gump as partners in June 2004.  In July 2004, SourceProse sued Fidelity.  SourceProse considered retaining Shore and Chan before and after they joined Akin Gump but then chose other counsel.  In May 2005, Shore and Chan left Akin Gump.  In February 2006, lawyers from the firm representing Fidelity in the litigation joined Akin Gump.  SourceProse then moved to disqualify Akin Gump because Shore and Chan had received confidential information from SourceProse when SourceProse was considering retaining Shore and Chan for the Fidelity litigation.

Akin Gump argued that Shore and Chan had not disclosed any confidential or privileged information of SourceProse to other members of Akin Gump.  The district court was not persuaded by this argument because an affiant’s declaration failed to detail the particulars of the internal investigation of the matter conducted by an Akin Gump associate; failed to detail what, if any communications, occurred between Akin Gump partners and Shore or Chan; and was conclusory on ultimate issues.  The district court also was concerned that it had not been provided with a declaration by the associate who conducted the investigation.  However, because disqualification was such a severe remedy, the district court elected to give Fidelity another opportunity to supplement the record (including evidence in camera) before ruling on the motion to disqualify.  Id. at *4-5.
No Imputation Through “Of Counsel” Lawyer—Ethical Wall Works
Generally speaking, a lawyer “of counsel” to a law firm poses a risk of disqualification to the law firm if the “of counsel” attorney formerly represented a person whose interests are adverse to a client of the law firm.  The Second Circuit recently qualified this general rule and bolstered the value of an ethical wall in avoiding disqualification by imputation.

In Hempstead Video, Inc. v. Incorporated Village of Valley Stream, et al., 409 F.3d 127 (2nd Cir. 2005),
 the lawyer who was “of counsel” (Englander) had previously handled labor matters for a person who was sued by the law firm (Jaspan) to which Englander was now “of counsel.”  The court of appeals explained that in cases of successive representation, an attorney may be disqualified if (1) the moving party is a former client; (2) there is a substantial relationship between the subject matter of the counsel’s prior representation of the moving party and the issues in the present lawsuit; and (3) the attorney sought to be disqualified had access to, or was likely to have access to, relevant privileged information in the course of the attorney’s prior representation of the client.  Id. at 133   (citing Evans v. Artek Sys. Corp., 715 F.2d 788, 791 (2nd Cir. 1983).

With respect to imputation of client confidences to all lawyers in a firm, the court of appeals joined the “growing trend” to allow the presumption of confidence sharing within a firm to be rebutted.  Id. (citing numerous cases).
  The Second Circuit then rejected a per se rule that a lawyer “of counsel” to a firm could conflict the firm out of representation of a client.  409 F.3d at 135.  Instead, the court of appeals said that the relationship of the lawyer to the firm must be examined to determine if imputation of the attorney’s conflict to the firm is warranted.

At least two federal courts have adopted a per se rule imputing conflicts between all “of counsel” attorneys and their firms.  See Roberts & Schaefer Co.,
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 898 F.Supp. at 360-61 (interpreting a rule governing lawyers “associated” in a firm);  see also Atasi Corp. v. Seagate Tech.,
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 847 F.2d 826, 830 (Fed.Cir. 1988) (interpreting a rule governing a “partner, or associate, or any other lawyer affiliated with him or his firm”).  Ethics opinions issued by the New York State Bar Association and the ABA have also recommended imputing conflicts from “of counsel” attorneys to their firms.  See New York State Bar Ass'n Comm. on Prof'l Ethics, Op. 773 (2004) (“[I]f a lawyer acting alone would be disqualified from a particular representation based on any of the rules enumerated in DR 5-105(D), then that disqualification is imputed to a law firm with which that lawyer has an 'of counsel' relationship.”);  ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 90-357 (1990) (“There can be no doubt that an of counsel lawyer (or firm) is 'associated in' and has an 'association with' the firm (or firms) to which the lawyer is of counsel, for purposes of ... the general imputation of disqualification ....”).  But see New York State Bar Ass'n Comm. on Prof'l Ethics, Op. 715 (1999) (where an attorney is considered a “contract lawyer” rather than “of counsel,” imputation of conflicts “depends upon whether the relationship of the contract lawyer to each employing law firm rises to the level of an association with the firm, which depends on the facts and circumstances of the employment”).
409 F.3d. at 135.

Calling this a “functional” approach, the Second Circuit agreed that Englander’s “of counsel” relationship with the Jaspan firm was “too attenuated and remote from the matter in question” to attribute his conflict to the firm.  409 F.3d at 136.

Even assuming attribution could exist, the Second Circuit said that the imputation that confidences were shared was rebutted.  The court of appeals took the opportunity to correct interpretations of the Second Circuit’s view of an ethical wall derived from dicta in Fund of Funds, Ltd. v. Arthur Andersen & Co., 567 F.2d 225 (2nd Cir. 1977).  The Second Circuit said that it saw no reason why “in appropriate cases and on convincing facts, isolation—whether it results from the intentional construction of a ‘Chinese Wall,’ or from de facto separation that effectively protects against any sharing of confidential information—cannot adequately protect against taint.”  409 F.3d at 138.  It held:

We believe the better approach for deciding whether to impute an “of counsel” attorney's conflict to his firm for purposes of ordering disqualification in a suit in federal court is to examine the substance of the relationship under review and the procedures in place.  The closer and broader the affiliation of an “of counsel” attorney with the firm, and the greater the likelihood that operating procedures adopted may permit one to become privy, whether intentionally or unintentionally, to the pertinent client confidences of the other, the more appropriate will be a rebuttable imputation of the conflict of one to the other.  Conversely, the more narrowly limited the relationship between the “of counsel” attorney and the firm, and the more secure and effective the isolation of nonshared matters, the less appropriate imputation will be.  Imputation is not always necessary to preserve high standards of professional conduct.  Furthermore, imputation might well interfere with a party's entitlement to choose counsel and create opportunities for abusive disqualification motions.

409 F.3d at 135-36.
Imputation Through a Paralegal—Ethical Wall Does Not Work
In Owens v. First Family Financial Services, Inc., 379 F.Supp.2d 840 (S.D. Miss. 2005), the hiring of a paralegal resulted in disqualification of a law firm.  The paralegal, Wilson, left the Forman Perry law firm in August 2002 and joined the plaintiff’s law firm (Gibson) in April 2004.  While at Forman Perry, Wilson worked on numerous consumer fraud cases involving the same defendants as in this action.  That prompted Forman Perry to move to disqualify the Gibson law firm based on imputation despite the fact that Wilson had recently left the Gibson firm.  Wilson had not worked on the matter in controversy.  Defendants instead argued that Wilson learned confidential information about the defendants’ strategy and settlement amounts in prior  cases and the information learned could be used to benefit the plaintiffs.
After reviewing billing records of Wilson at the Forman Perry firm and contrasting allegations in complaints on which Wilson had worked and the complaint in the instant action, the district court determined that the substantial relationship test was satisfied.  Id. at 848-850.  The district court then imputed the conflict to the Gibson firm under Rule 1.10(b) relying on a number of cases that have held that Rule 1.10(b) applies to nonlawyer employees.  Id. at 850.

The Gibson firm created an ethical wall around Wilson, but the district court held that the Fifth Circuit “has never recognized the legitimacy of a ‘Chinese Wall.’”  Id. at 851 (citations omitted).  Indeed, after analyzing Fifth Circuit precedent, the district court held that the “logical effect of this language is that a ‘Chinese Wall’ cannot apply” in the face of irrebuttable presumption that confidential information was disclosed and shared.  Id.  The district court added that even if a “Chinese Wall” had legitimacy, it would not save the Gibson firm because the firm waited about six months before creating the “Chinese Wall.”  Id. at 852.  See also CSX Transportation, Inc. v. Gilkison, Pierce et al. P.C., 2006 WL 3203419, at *4-5 (N.D. W.V. Nov. 3, 2006) (after finding a substantial relation between a former matter and the current matter, the court assumes that confidences were disclosed; the practice of “screening” has not been approved by the Fourth Circuit or the West Virginia Supreme Court and Model Rule 1.10, after which the West Virginia rules are modeled, does not contain a screening procedure;
 hence, disqualification was ordered).
Mississippi has not adopted the current version of Rule 1.10(b).  Had it, and had the district court elected to apply Rule 1.10(b), the result may have been different.  Comment 4 to Rule 1.10 says that imputation does not apply where the person prohibited from involvement is a nonlawyer but such persons “ordinarily” must be screened from participation in the matter giving rise to the conflict claim.
[4] The rule in paragraph (a) also does not prohibit representation by others in the law firm where the person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary. Nor does paragraph (a) prohibit representation if the lawyer is prohibited from acting because of events before the person became a lawyer, for example, work that the person did while a law student. Such persons, however, ordinarily must be screened from any personal participation in the matter to avoid communication to others in the firm of confidential information that both the nonlawyers and the firm have a legal duty to protect.

In light of cases like Owens, thoughtful law firms will comprehend the conflicts’ risks presented by lateral non-lawyers and immediately implement proper screening procedures, as appropriate, to minimize the risk of a disqualification motion.
Waiver Of Conflict of Interest By Former Client
In Conley v. Chaffinch, 431 F.Supp.2d 494, 496-97 (D. Del. 2006) citing Satellite Fin. Planning Corp. v. First Nat’l Bank of Wilmington, 652 F.Supp. 1281, 1283 (D. Del. 1987) (citing INA Underwriters v. Nalibotsky, 594 F.Supp. 1199, 1206 (E.D. Pa. 1984), the district court explained that it must undertake a “painstaking” analysis of the facts and answer three questions when evaluating a former-client conflict claim:

(1) What is the nature and scope of the prior representation?

(2) What is the nature of the present lawsuit filed by the former client?

(3) In the course of the prior representation, “might” the client have disclosed confidences which could be relevant to the present action and, in particular, could any such confidences be detrimental to the former client in the current litigation?

The burden of proof is on the moving party.  Id. at 497.  The district court said that its primary concern is whether confidential information that “might” have been learned in the first representation may be used “‘to the detriment of the former client in the subsequent action.’  Commonwealth Ins. Co. v. Graphix Hot Line, Inc., 808 F.Supp. 1200, 1204 (E.D. Pa. 1992) (citing Realco Servs., Inc. v. Holt, 479 F.Supp. 867, 871 (E.D. Pa. 1979).”  Id. at 496.  The district court determined that the lawyer who was the subject of the motion to disqualify violated Rule 1.9 by virtue of the nature of the two actions and the information the lawyer acquired in the prior representation.  Id. at 498.
That was not the end of the inquiry.  The conflict was waived, Chaffinch argued.  In considering a waiver claim, the district court explained that it “‘should consider the length of the delay in bringing a motion to disqualify, when the movant learned of the conflict, whether the movant was represented by counsel during the delay, why the delay occurred, and whether disqualification would result in prejudice to the nonmoving party.’  Commonwealth Ins. Co. v. Graphix Hot Line, Inc., 808 F.Supp. 1200, 1204 (E.D. Pa. 1992).”  431 F.Supp.2d at  499.
Waiver was found because the movant waited nine months to file the motion, and there was an apparent statement made by movant’s attorney six months before the motion that the conflict existed but movant was “okay with” her former counsel.  The district court was also concerned with prejudice since the case was one and one-half years old, substantial efforts had been expended to prepare the defense of the matter, and the trial date was imminent: “On balance, therefore, even though Liguori’s representation of Chaffinch violates Rule 1.9, Conley’s delay in filing her motion to disqualify, coupled with her actions after learning that Liguori would represent Chaffinch and the countervailing policy arguments weight against disqualification.”  Id. at 500.  Cf. Board of Regents v. BASF Corp. 2006 WL 2385363 (D. Neb. Aug. 17, 2006) (while holding that the movant could have with diligence investigated the matter in the days immediately following the first call from counsel seeking a waiver, since some of the delay was attributable to the failure by outside counsel to provide a complete, accurate picture of the situation, the delay was not inordinate under the totality of the circumstances); Republic Services, Inc. v. Liberty Mutual Insurance Company, 2006 WL 3004014, *10 (E.D. Ky. Oct 20, 2006) (delay of three months between time firm admitted pro hac vice and the motion to disqualify does not constitute a waiver); Ali v. American Seafoods Co., LLC, 2006 WL 1319449, *5 (D. Wash. May 15, 2006) (failure to move to disqualify in a previous case in which law firm participated against former client does not preclude disqualification of law firm in this matter; there was no authority cited for the proposition that the failure of a party to move to disqualify in one case constitutes a global waiver in all future cases).
Vicarious Disqualification Under Rule 1.10

How An Ethical Wall Can Crumble

Norfolk Southern Ry. Co. v. Reading Blue Mnt. & No. R.R. Co., 397 F.Supp.2d 551 (M.D. Pa. 2005) emphasizes the importance of the terms of an ethical wall.  Janssen & Keenan represented the plaintiff.  Charles Howard represented the defendant through the filing of a partial motion for summary judgment.  Howard then approached Janssen about a position and was later offered employment.  Howard’s firm, Gollatz et al., contacted the defendant about a waiver but defendant’s president was out of town.  The two firms spoke about the ethical wall that Janssen would set up and the Janssen firm followed up with a letter to the Gollatz firm outlining the screening procedures that would be followed.  Howard then began work for the Janssen firm and was effectively screened from the lawsuit.

Reading moved to disqualify the Janssen firm under Pa. RPC 1.10(b) which, in Pennsylvania, imputes conflicts of a lawyer to the lawyer’s new firm unless the firm “can adopt appropriate screening measures to ensure the preservation of client confidentiality.”  397 F.Supp.2d at 553.  Pennsylvania’s Rule 1.10(b) also provides that the disqualified lawyer may not be apportioned any part of a fee from the matter in issue and that written notice must be promptly given to the appropriate client to enable it to ascertain compliance with the provision of the rule.

The Janssen firm had the burden to show compliance with Rule 1.10(b).  Id. at 554.  It failed.  The affidavits submitted in opposition to the motion to disqualify did not assert that Howard would not share in any fees from the firm’s representation in the case.  “This alone warrants disqualification.”  Id.  The district court also held that the Jannsen firm did not prove the effectiveness of its screen.  
The effectiveness of an ethics screen is determined by the following factors: 

1. The substantiality of the relationship between the attorney and the former client 

2.the time lapse between the matters in dispute 

3.the size of the firm and the number of disqualified attorneys 

4.the nature of the disqualified attorney's involvement 

5.the timing of the wall. 

Dworkin v. General Motors Corporation,
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 906 F.Supp. 273, 279  (E.D.Pa.1995) (quoting Maritrans GP, Inc. v. Pepper, Hamilton & Scheetz,
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 529 Pa. 241, 602 A.2d 1277, 1289 (Pa.1992) (Nix. J., dissenting)).  In addition, the wall itself must satisfy the following criteria, 

1. the prohibition of discussion of sensitive matters
2. restricted circulation of sensitive documents
3. restricted access to files
4. strong firm policy against breach, including sanctions, physical and/or geographical separation.  Id.
Id.
The district court found that there was no time lapse between Howard’s representation of Reading and his employment with the Jannsen firm.  

Additionally, the substantiality of the relationship between Howard and Reading, the nature of Howard's involvement in the present case, and Janssen & Keenan's size all weigh in favor of disqualification.  Howard was the lead counsel for Reading.  He filed the answer, a partial motion for summary judgment, a brief in support, and a reply brief, a brief in opposition to a motion for reconsideration, and appeared at oral argument on behalf of Reading.  Thus, he had a substantial relationship with Reading and a significant role in this case.  Furthermore, Janssen & Keenan have ten attorneys in one office, certainly qualifying as a small firm.

Id. at 554-55.  While the ethical wall was implemented immediately, prohibited discussion of sensitive matters, restricted circulation of sensitive documents, restricted access to files, and prevented members of the firm from discussion of Reading matters with Howard, it did not have any sanctions built into it for a violation.  That was fatal:

 The final quality for an effective screen, however, is not present.  An effective screen should have a “strong firm policy against breach, including sanctions, physical and/or geographical separation.”  Dworkin,
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 906 F.Supp. at 279.  In Dworkin, the court found a screen effective because it provided, “There is an absolute prohibition of any conversations with, around, near, or in the presence of the screened attorney concerning or relating to the screened files, and/or matters.  Any employee who violates this policy will be terminated and will be subject to disciplinary proceedings.”  Id.
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 at 280.  Janssen & Keenan's screen included no such strong policy.  The screen provides, “All personnel of this law firm are under strict written instruction not to discuss or reference any matter involving [Reading] with Mr. Howard.” (Pl.Ex. D, Keenan Letter to Hocky, June 6, 2005).  This screen does not include the prospect of termination or disciplinary proceedings for violators.  This is significant because it is imperative that all Janssen & Keenan employees understand the importance of compliance and that Reading be assured that non-compliance will be severely punished.  Additionally, unlike the screen in Dworkin, Janssen & Keenan's screen fails to expressly prohibit discussing sensitive matters around, near, or in the presence of Howard, and merely prohibits discussing them with Howard.  This is no small distinction, as Janssen & Keenan has only ten attorneys in a single office, and the close working environment presents the distinct possibility that Howard could be nearby and overhear a sensitive discussion.

Id. at 555.  After saying that it would give Norfolk ample time to find new counsel, and emphasizing the importance of protecting loyalty to clients and the integrity of court proceedings, the district court disqualified the Jannsen firm.

California’s Apparent Prohibition on Ethical Walls

In Hitachi, Ltd. v. Tatung Co., 419 F.Supp.2d 1158, 1160 (N.D. Calif. 2006), the Greenberg Traurig law firm sought to avoid disqualification vicariously because of the conflict of an associate who had formerly represented Hitachi.  The associate was walled off before Greenberg entered an appearance in the matter.  The ethical wall provided that the associate would be terminated if he shared any confidential information related to Hitachi with anyone at Greenberg.  A separate library was established to house litigation records; the associate had no access to it.  Other attorneys were notified of the ethical wall.  Attorneys working on the litigation followed a “closed door” policy when discussing the matter.  Greenberg was disqualified anyway under California law which the district court applied.  After surveying the California decisions, the district court held that the established law in California rejects ethical walls and have not “universally rushed” to adopt a more flexible approach as suggested by one decision.  “Thus, although the law in California may be at a critical shift, this Court is bound to follow California law as it presently exists.  Accordingly, as a matter of California law, the Court finds that Greenberg’s ethical screening procedures cannot prevent vicarious disqualification and Greenberg is disqualified from representing Tatung in this matter.”  Id. at 1164.

Undone by a Joint Defense Agreement

In re Garbapentin Patent Litigation, 407 F.Supp.2d 607 (D.N.J. 2005) presents a case of doing everything right but still not doing enough.  Kaye Scholer hired two lawyers that had formerly defended a generic manufacturer, Ivax, in this patent litigation only after Ivax provided a waiver (accompanied by informed consent, confirmed in writing) and with an appropriate ethical wall.  Pfizer, Inc., then retained Kaye Scholer as substitute counsel to prosecute the litigation.  So far, so good.

But there had been a joint defense agreement.  The two lawyers hired by Kaye Scholer had signed it and learned confidential information pursuant to it.  The district court concluded that because the two attorneys had been part of discussions involving strategy, and further that the joint defense agreement provided that discussions were confidential and protected under the attorney-client privilege, the two attorneys had a fiduciary and implied attorney-client relationship with all of the other signatories to the joint defense agreement, who were “first wave” defendants in the litigation.

The district court concluded that this relationship should be imputed to Kaye Scholer under New Jersey’s Rule 1.10(c) which prohibits the firm from representing a client where the lawyer would be disqualified under Rule 1.9.

(c) When a lawyer becomes associated with a firm, no lawyer associated in the firm shall knowingly represent a person in a matter in which that lawyer is disqualified under RPC 1.9 unless: 

(1) the matter does not involve a proceeding in which the personally disqualified lawyer had primary responsibility; 

(2) the personally disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

(3) written notice is promptly given to any affected former client to enable it to ascertain compliance with the provisions of this Rule. 

See http://www.judiciary.state.nj.us/rules/apprpc.htm.

While screening is permitted to avoid the imputed conflict under New Jersey Rule 1.10(c)(2), the other requirements of Rule 1.10(c) could not be met because the two lawyers had primary responsibility for the defense of Ivax and written notice had been given only to Ivax, not the other defendants who were signatories to the joint defense agreement.  “Because Kaye Scholer did not receive a waiver from the other First-Wave Defendants, the First-Wave Defendants’ motion must be granted.’  407 F.Supp.2d at 616.
Failure to Give Notice to the Tribunal—Ethical Wall Does Not Matter
In National Union Fire Ins. Co. of Pittsburgh v. Alticor, Inc., 466 F.3d 456 (6th Cir. 2006) order on rehearing, 2007 WL 5762 (Jan. 3, 2007), disqualification of counsel occurred on appeal because a lawyer (Egan) for National Union’s law firm (Plunkett) who was personally involved in this action switched firms and, after the briefing was completed in the matter, joined Alticor’s law firm (Wilson Young) as an associate.  National Union moved to disqualify the Wilson Young firm on a theory of imputed disqualification under Michigan’s RPC 1.9 and 1.10.

In its first decision, the court of appeals showed no reluctance to exercise its inherent power to discipline attorneys “who violate our standards of ethical conduct.”  It read Michigan’s RPC 1.9(a) literally: a lawyer – Egan – had formerly represented National Union and he “shall not thereafter represent another person” – Alticor – “in the same” matter in which Alticor’s interests are materially adverse to National Union’s interests unless National Union, the former client, consents after consultation.  National Union did not consent.

Egan did not personally represent Alticor at his new firm but that’s where Michigan RPC 1.10 applied.  It provides, in pertinent part, 

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules
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 1.7, 1.8(c), 1.9(a) or (c), or 2.2.

The court of appeals said that its “inquiry ends here.”   Even an ethical wall could not save Wilson Young from disqualification:

As discussed above, MRPC 1.9(a) prohibits Egan from representing Alticor or the other defendants-appellants against his former client National Union in this same matter.   Therefore, MRPC 1.10(a) states without qualification that no lawyer in Egan's new firm may represent Alticor or the other defendants-appellants against National Union in this matter.   Under these circumstances, Wilson Young cannot avoid imputed disqualification by “screening” Egan from this matter, no matter how diligently.

Id. at 459 (citation omitted).  Alticor was ordered to obtain new counsel within 28 days if it wished to proceed with the appeal.  See also Republic Services, Inc. v. Liberty Mutual Insurance Company, 2006 WL 3004014 (E.D. Ky. Oct 20, 2006) (citing Alticor, it holds that Rule 1.9 was violated despite dueling affidavits on the scope of the prior representation both because the substantial relationship test was satisfied and the former counsel “undoubtedly” acquired confidential information, and that there was no need to consider the effects of a screen because the firm had to be disqualified by imputation under Kentucky’s Rule 1.10(a)).  Id. at *10.

The Sixth Circuit granted a motion for rehearing and issued a modified order that reached the same result but for a different reason.  On November 14, 2006, the Michigan Supreme Court amended Michigan’s RPC 1.10(a) effective immediately, to say that if a lawyer leaves a firm and becomes associated with another firm, Rule 1.10(a) was not applicable but Rule 1.10(b) was applicable. Hence, the court of appeals said, it had to evaluate whether the requirements of Rule 1.10 had been met.
Michigan’s Rule 1.10(b) provides:
(b) When a lawyer becomes associated with a firm, the firm may not knowingly represent a person in the same or a substantially related matter in which that lawyer, or a firm with which the lawyer was associated, is disqualified under Rule 1.9(b), unless: 

(1) the disqualified lawyer is screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the appropriate tribunal to enable it to ascertain compliance with the provisions of this rule. 

2007 WL 5762 at *2-3.
  The court of appeals then disqualified Wilson Young:
Defendants-appellants' counsel, Wilson Young PLC, never notified this court in writing of attorney John Egan's change in employment and former representation of National Union as required by MRPC 1.10(b)(2). That failure requires Wilson's disqualification.

Id. at *3 (citations omitted).
Lawyer as Witness

Fognani v. Young, 115 P.3d 1268 (Colo. 2005) illustrates the application of Rule 3.7 when a lawyer becomes a witness and contains an excellent survey of the case law.  The plaintiffs brought a medical malpractice action in which they were represented by their son’s law firm.  They identified their son, John Fognani, as a fact witness.  Defendant moved to disqualify the firm as a result.  The trial court granted the motion holding that Fognani’s dual role as counsel and witness would confuse the jury, prejudice the parties, and taint the trial and the legal system.  Id. at 1269-70.

The Colorado Supreme Court explained the “advocate-witness rule” and the rationales behind the rule
 culminating in the recitation of Colo. RPC 3.7(a) which prohibits a lawyer from acting as an advocate in a trial if the lawyer is “‘likely to be a necessary witness,’ with three exceptions: (1) the testimony relates to an uncontested issue;  (2) the testimony relates to the nature and value of legal services rendered in the case; or (3) disqualification of the lawyer would work substantial hardship on the client.”  Id. at 1273.

The Colorado Supreme Court then reviewed the standards for determining when a lawyer is a “necessary witness,” before concluding:

[D]etermining whether the moving party has properly demonstrated that opposing counsel is “likely to be a necessary witness” involves a consideration of the nature of the case, with emphasis on the subject of the lawyer's testimony, the weight the testimony might have in resolving disputed issues, and the availability of other witnesses or documentary evidence which might independently establish the relevant issues.

Id. at 1274 (citations omitted).  Under this test, Fognani was a “necessary” witness:

 At issue in the underlying litigation in this case is the Fognanis' contention that negligence by Dr. Young caused Victor Fognani certain postoperative injuries.  That contention is the actual subject of Mr. Fognani's professed testimony.  Mr. Fognani's statements are essentially that he spoke with the doctor shortly after the procedure performed on his father.  Mr. Fognani attributes to the doctor certain admissions against interest, whereby Dr. Young conceded fault, and even offered an explanation for his alleged surgical miscalculation:  that he was not completely abreast of modern treatment measures that would have averted the injuries.  These declarations, if proven true, could subject Dr. Young to liability.  Dr. Young denies having made the statements.  Mr. Fognani, moreover, is the sole identified witness to these statements by the doctor.  The facts and circumstances of this case demonstrate that Mr. Fognani is likely to be a necessary witness on his clients' behalf.

Id.

The only potentially applicable exception was whether the disqualification would impose a “substantial hardship” on the plaintiffs.  After surveying the case law, the Colorado Supreme Court summarized the applicable standard:

[W]hen determining whether the disqualification would impose a substantial hardship on the client, we consider all relevant factors in light of the specific facts before the court, including the nature of the case, financial hardship, giving weight to the stage in the proceedings, and the time at which the attorney became aware of the likelihood of his testimony.  In addition, we also consider whether the client has secured alternative representation.

Id. at 1275.  Fognani’s firm was not the original counsel and Fognani’s firm had only been counsel of record for about a year.  Fognani’s status as a witness was known before suit was filed and plaintiffs had co-counsel.   None of plaintiffs’ counsel were longstanding.  Taking all of these facts together, the Colorado Supreme Court affirmed the disqualification of Mr. Fognani from representation of his parents at trial.

The supreme court then considered the scope of the disqualification pointing out that the disqualified lawyer may be able to participate in pre-trial activities without undermining the purposes served by the advocate-witness rule.  Id. at 1276.  It remanded the issue to the trial court for a decision within these guidelines:

In this case, the trial court issued a broad order disqualifying Mr. Fognani from the trial of this case without specifying the outer limits of that disqualification.  We acknowledge the ABA Committee's view that the rule was not intended to prevent the attorney from participating in pretrial litigation activities.  See ABA Informal, Op. 89-1529, supra (opining that the lawyer who anticipates testifying at trial may participate in discovery and other pretrial proceedings).  We also accept the conclusions by other jurisdictions that such activities may include strategy sessions, pretrial hearings, mediation conferences, motions practice and written discovery, or being consulted by the non-testifying counsel.  However, we decline to issue a rule that would permit automatic participation by the disqualified attorney in all pretrial litigation.  Upon assuring that the client has consented to pretrial representation by the disqualified attorney, the trial court has the discretion to determine whether participation by the attorney in a particular pretrial activity would undermine the purpose of Rule 3.7. Accordingly, if for example, the attorney's dual role in deposition proceedings would likely be revealed at trial, the court may properly limit the attorney's role in that activity.  We leave to the trial court upon remand the opportunity to fashion its orders in a way dictated by the facts of this case.
Id. at 1277.

The trial court had also disqualified Fognani’s law firm based on Colo. RPC 3.7(b) which provides: “A lawyer shall not act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless the requirements of Rule 1.7 or Rule 1.9 are met.”  Colorado’s rule is biased in favor of vicarious disqualification in contrast with the Model Rule which says that a lawyer “may” act as advocate unless precluded by Rule 1.7 or 1.9.  Or as the supreme court put it:

Thus, Colo. RPC 3.7 contemplates that the firm may not continue its representation if such representation will adversely affect the client or the client refuses to consent.  The Rule thereby affords more weight to a client's choice of counsel.

Id. at 1278 (citation omitted).  With respect to the client’s consent, the supreme court explained that it must be “objectively reasonable”:
The Rule provides that “a client's consent cannot be validly obtained in those instances in which a disinterested lawyer would conclude that the client should not agree to the representation under the circumstances of the particular situation.”  Colo. RPC 1.7(2)(c).

Id.  Because Rule 3.7 does not impose an automatic vicarious disqualification of the disqualified lawyer’s law firm, the trial court was told it must consider whether the requirements of Rule 1.7 and Rule 1.9 have been met:
In this situation, we direct our attention to the requirements of Rule 1.7.  The inquiry is two-fold.  Here, by reason of their active opposition to the disqualification order, we assume that the firm reasonably believes that its representation of the plaintiffs will not be materially limited by its responsibilities to Mr. Fognani.  See Colo. RPC 1.7(2)(b)(1).  Second, then, is the question of the client's consent to that ongoing representation and whether that consent is objectively reasonable under the circumstances.  While the Rule affords deference to the client's wishes in determining whether attorneys associated with the disqualified attorney may continue the representation, “the client will almost always be reluctant to forego the assistance of familiar counsel or to incur the expense and inconvenience of retaining another lawyer.”  See Jones v. City of Chicago,
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 610 F.Supp. 350, 361 (N.D.Ill.1984) (observing that the client will generally be guided in the decision to retain the firm by the same firm and attorney whose continued representation is at issue).  The court does have the authority to decline to honor the client's choice if the court concludes that the client should not agree to the representation under the circumstances of the case.  In making that determination, the court may balance the clients' interests in the continuing representation against the nature of the anticipated testimony, and the credibility issues that the testimony may pose.
The record does not allow us to reach a conclusion here as to whether the trial court abused its discretion in disqualifying FGH from representing the Fognanis.  The trial court made extensive findings concerning the propriety of further representation by Mr. Fognani, but made no findings with respect to the firm.  Accordingly, we remand for the trial court to reconsider this issue consistent with this opinion.

Id. at 1278.

Crossroads Systems (Texas), Inc. v. Dot Hill Systems Corp., 2006 WL 1544621 (W.D.Tex. May 31, 2006) involved a law firm that had rendered a noninfringement opinion.  Under Texas Rule 3.08 (the equivalent to Model Rule 3.7), the attorneys who actually rendered the opinion were barred from appearing as advocates.  As for the participation of the law firm in which the attorneys worked, the district court pointed out that Model Rule 3.7 was more lenient than the Texas rule and the former Model Code took the “hardest line,” but that under the circumstances presented, the law firm would be disqualified as well.  Among other reasons, the district court was troubled by the fact that the credibility and legal acumen of the attorneys would be an issue at trial and if other attorneys in the firm were trial counsel, they would be placed “in an awkward and unseemly position of having to advocate for the credibility and reliability of the testimony of their law partners.”  Id. at *10.  And if, for some reason, the testimony turned out to be adverse to their client, there were would be competing duties to the client and the firm.  Id.
Conclusion
Several impressions can be derived from this refresher survey on conflicts law.  They include these.
9. “Informed” consent should not be taken lightly and Rule 1.7 and the comment to Rule 1.7 should be reviewed if there are doubts about the scope of the information provided to a client.  There are good reasons to follow closely Rule 1.0(e) and the comments to Rule 1.7.
10. Appropriate language in engagements may serve a law firm seeking to avoid corporate family or organizational client conflicts issues.

11. Presumptions regarding the acquisition of confidential information associated with a Rule 1.9 determination that a substantial relationship existed between a current matter and a former matter may depend upon the jurisdiction and the court’s approach to applying the Model Rules or a state rule or prior precedent that looked to the Model Code.  The individual lawyer will be subjected to the presumption that confidential information was obtained and could be disclosed.  Whether an associated law firm is also disqualified will depend upon the applicable law in the jurisdiction and the relevant facts.
12. Ethical walls might be outcome determinative in certain jurisdictions, but if they are to have any utility in avoiding disqualification, they need to be timely implemented in conformance with the applicable rule of professional conduct.

13. There is a greater friendliness to ethical walls in the Second Circuit than there is, say, in the Fifth Circuit or California.

14. The language of the rules of professional conduct in a particular state in contrast with the Model Rules is significant in evaluating the efficacy of an ethical wall.

15. Firms relying on an ethical wall are advised to pay attention to the terms of the ethical wall, including sanctions for violation of the ethical wall.
16. Joint defense agreements have the potential to wreak ethical havoc if they result in imputed attorney-client relationships.
17. The “appearance of impropriety” is not dead even if the Model Rules have eliminated it as a consideration in conflicts analysis.

18. If a lawyer is a witness in a matter, the lawyer’s law firm should study Rule 3.7 or the applicable comparable rule in the jurisdiction and the associated case law if it wishes to become or remain as an advocate and this should be done before (too many) fees are incurred.

As with all matters of legal ethics, there is no substitute for taking matters under advisement, gathering the relevant facts, and thoughtfully analyzing the facts and the applicable rules, all the while being mindful of the duty of loyalty upon which the lawyer-client relationship is premised.
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Appendix

Rule 1.7 Conflict Of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

Rule 1.7 Conflict Of Interest: Current Clients - Comment

General Principles

[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. Concurrent conflicts of interest can arise from the lawyer's responsibilities to another client, a former client or a third person or from the lawyer's own interests. For specific Rules regarding certain concurrent conflicts of interest, see Rule 1.8. For former client conflicts of interest, see Rule 1.9. For conflicts of interest involving prospective clients, see Rule 1.18. For definitions of “informed consent” and “confirmed in writing,” see Rule 1.0(e) and (b).

[2] Resolution of a conflict of interest problem under this Rule requires the lawyer to: 1) clearly identify the client or clients; 2) determine whether a conflict of interest exists; 3) decide whether the representation may be undertaken despite the existence of a conflict, i.e., whether the conflict is consentable; and 4) if so, consult with the clients affected under paragraph (a) and obtain their informed consent, confirmed in writing. The clients affected under paragraph (a) include both of the clients referred to in paragraph (a)(1) and the one or more clients whose representation might be materially limited under paragraph (a)(2).

[3] A conflict of interest may exist before representation is undertaken, in which event the representation must be declined, unless the lawyer obtains the informed consent of each client under the conditions of paragraph (b). To determine whether a conflict of interest exists, a lawyer should adopt reasonable procedures, appropriate for the size and type of firm and practice, to determine in both litigation and non-litigation matters the persons and issues involved. See also Comment to Rule 5.1. Ignorance caused by a failure to institute such procedures will not excuse a lawyer's violation of this Rule. As to whether a client-lawyer relationship exists or, having once been established, is continuing, see Comment to Rule 1.3 and Scope.

[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw from the representation, unless the lawyer has obtained the informed consent of the client under the conditions of paragraph (b). See Rule 1.16. Where more than one client is involved, whether the lawyer may continue to represent any of the clients is determined both by the lawyer's ability to comply with duties owed to the former client and by the lawyer's ability to represent adequately the remaining client or clients, given the lawyer's duties to the former client. See Rule 1.9. See also Comments [5] and [29]. 

[5] Unforeseeable developments, such as changes in corporate and other organizational affiliations or the addition or realignment of parties in litigation, might create conflicts in the midst of a representation, as when a company sued by the lawyer on behalf of one client is bought by another client represented by the lawyer in an unrelated matter. Depending on the circumstances, the lawyer may have the option to withdraw from one of the representations in order to avoid the conflict. The lawyer must seek court approval where necessary and take steps to minimize harm to the clients. See Rule 1.16. The lawyer must continue to protect the confidences of the client from whose representation the lawyer has withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a current client prohibits undertaking representation directly adverse to that client without that client's informed consent. Thus, absent consent, a lawyer may not act as an advocate in one matter against a person the lawyer represents in some other matter, even when the matters are wholly unrelated. The client as to whom the representation is directly adverse is likely to feel betrayed, and the resulting damage to the client-lawyer relationship is likely to impair the lawyer's ability to represent the client effectively. In addition, the client on whose behalf the adverse representation is undertaken reasonably may fear that the lawyer will pursue that client's case less effectively out of deference to the other client, i.e., that the representation may be materially limited by the lawyer's interest in retaining the current client. Similarly, a directly adverse conflict may arise when a lawyer is required to cross-examine a client who appears as a witness in a lawsuit involving another client, as when the testimony will be damaging to the client who is represented in the lawsuit. On the other hand, simultaneous representation in unrelated matters of clients whose interests are only economically adverse, such as representation of competing economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require consent of the respective clients. 

[7] Directly adverse conflicts can also arise in transactional matters. For example, if a lawyer is asked to represent the seller of a business in negotiations with a buyer represented by the lawyer, not in the same transaction but in another, unrelated matter, the lawyer could not undertake the representation without the informed consent of each client.

Identifying Conflicts of Interest: Material Limitation

[8] Even where there is no direct adverseness, a conflict of interest exists if there is a significant risk that a lawyer's ability to consider, recommend or carry out an appropriate course of action for the client will be materially limited as a result of the lawyer's other responsibilities or interests. For example, a lawyer asked to represent several individuals seeking to form a joint venture is likely to be materially limited in the lawyer's ability to recommend or advocate all possible positions that each might take because of the lawyer's duty of loyalty to the others. The conflict in effect forecloses alternatives that would otherwise be available to the client. The mere possibility of subsequent harm does not itself require disclosure and consent. The critical questions are the likelihood that a difference in interests will eventuate and, if it does, whether it will materially interfere with the lawyer's independent professional judgment in considering alternatives or foreclose courses of action that reasonably should be pursued on behalf of the client.

Lawyer's Responsibilities to Former Clients and Other Third Persons

[9] In addition to conflicts with other current clients, a lawyer's duties of loyalty and independence may be materially limited by responsibilities to former clients under Rule 1.9 or by the lawyer's responsibilities to other persons, such as fiduciary duties arising from a lawyer's service as a trustee, executor or corporate director.

Personal Interest Conflicts

[10] The lawyer's own interests should not be permitted to have an adverse effect on representation of a client. For example, if the probity of a lawyer's own conduct in a transaction is in serious question, it may be difficult or impossible for the lawyer to give a client detached advice. Similarly, when a lawyer has discussions concerning possible employment with an opponent of the lawyer's client, or with a law firm representing the opponent, such discussions could materially limit the lawyer's representation of the client. In addition, a lawyer may not allow related business interests to affect representation, for example, by referring clients to an enterprise in which the lawyer has an undisclosed financial interest. See Rule 1.8 for specific Rules pertaining to a number of personal interest conflicts, including business transactions with clients. See also Rule 1.10 (personal interest conflicts under Rule 1.7 ordinarily are not imputed to other lawyers in a law firm).

[11] When lawyers representing different clients in the same matter or in substantially related matters are closely related by blood or marriage, there may be a significant risk that client confidences will be revealed and that the lawyer's family relationship will interfere with both loyalty and independent professional judgment. As a result, each client is entitled to know of the existence and implications of the relationship between the lawyers before the lawyer agrees to undertake the representation. Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling or spouse, ordinarily may not represent a client in a matter where that lawyer is representing another party, unless each client gives informed consent. The disqualification arising from a close family relationship is personal and ordinarily is not imputed to members of firms with whom the lawyers are associated. See Rule 1.10.

[12] A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual relationship predates the formation of the client-lawyer relationship. See Rule 1.8(j).

Interest of Person Paying for a Lawyer's Service

[13] A lawyer may be paid from a source other than the client, including a co-client, if the client is informed of that fact and consents and the arrangement does not compromise the lawyer's duty of loyalty or independent judgment to the client. See Rule 1.8(f). If acceptance of the payment from any other source presents a significant risk that the lawyer's representation of the client will be materially limited by the lawyer's own interest in accommodating the person paying the lawyer's fee or by the lawyer's responsibilities to a payer who is also a co-client, then the lawyer must comply with the requirements of paragraph (b) before accepting the representation, including determining whether the conflict is consentable and, if so, that the client has adequate information about the material risks of the representation.

Prohibited Representations

[14] Ordinarily, clients may consent to representation notwithstanding a conflict. However, as indicated in paragraph (b), some conflicts are nonconsentable, meaning that the lawyer involved cannot properly ask for such agreement or provide representation on the basis of the client's consent. When the lawyer is representing more than one client, the question of consentability must be resolved as to each client. 

[15] Consentability is typically determined by considering whether the interests of the clients will be adequately protected if the clients are permitted to give their informed consent to representation burdened by a conflict of interest. Thus, under paragraph (b)(1), representation is prohibited if in the circumstances the lawyer cannot reasonably conclude that the lawyer will be able to provide competent and diligent representation. See Rule 1.1 (competence) and Rule 1.3 (diligence).

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is prohibited by applicable law. For example, in some states substantive law provides that the same lawyer may not represent more than one defendant in a capital case, even with the consent of the clients, and under federal criminal statutes certain representations by a former government lawyer are prohibited, despite the informed consent of the former client. In addition, decisional law in some states limits the ability of a governmental client, such as a municipality, to consent to a conflict of interest.

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional interest in vigorous development of each client's position when the clients are aligned directly against each other in the same litigation or other proceeding before a tribunal. Whether clients are aligned directly against each other within the meaning of this paragraph requires examination of the context of the proceeding. Although this paragraph does not preclude a lawyer's multiple representation of adverse parties to a mediation (because mediation is not a proceeding before a “tribunal” under Rule 1.0(m)), such representation may be precluded by paragraph (b)(1).

Informed Consent

[18] Informed consent requires that each affected client be aware of the relevant circumstances and of the material and reasonably foreseeable ways that the conflict could have adverse effects on the interests of that client. See Rule 1.0(e) (informed consent). The information required depends on the nature of the conflict and the nature of the risks involved. When representation of multiple clients in a single matter is undertaken, the information must include the implications of the common representation, including possible effects on loyalty, confidentiality and the attorney-client privilege and the advantages and risks involved. See Comments [30] and [31] (effect of common representation on confidentiality).

[19] Under some circumstances it may be impossible to make the disclosure necessary to obtain consent. For example, when the lawyer represents different clients in related matters and one of the clients refuses to consent to the disclosure necessary to permit the other client to make an informed decision, the lawyer cannot properly ask the latter to consent. In some cases the alternative to common representation can be that each party may have to obtain separate representation with the possibility of incurring additional costs. These costs, along with the benefits of securing separate representation, are factors that may be considered by the affected client in determining whether common representation is in the client's interests.

Consent Confirmed in Writing

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing. Such a writing may consist of a document executed by the client or one that the lawyer promptly records and transmits to the client following an oral consent. See Rule 1.0(b). See also Rule 1.0(n) (writing includes electronic transmission). If it is not feasible to obtain or transmit the writing at the time the client gives informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. See Rule 1.0(b). The requirement of a writing does not supplant the need in most cases for the lawyer to talk with the client, to explain the risks and advantages, if any, of representation burdened with a conflict of interest, as well as reasonably available alternatives, and to afford the client a reasonable opportunity to consider the risks and alternatives and to raise questions and concerns. Rather, the writing is required in order to impress upon clients the seriousness of the decision the client is being asked to make and to avoid disputes or ambiguities that might later occur in the absence of a writing.

Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent and, like any other client, may terminate the lawyer's representation at any time. Whether revoking consent to the client's own representation precludes the lawyer from continuing to represent other clients depends on the circumstances, including the nature of the conflict, whether the client revoked consent because of a material change in circumstances, the reasonable expectations of the other client and whether material detriment to the other clients or the lawyer would result.

Consent to Future Conflict

[22] Whether a lawyer may properly request a client to waive conflicts that might arise in the future is subject to the test of paragraph (b). The effectiveness of such waivers is generally determined by the extent to which the client reasonably understands the material risks that the waiver entails. The more comprehensive the explanation of the types of future representations that might arise and the actual and reasonably foreseeable adverse consequences of those representations, the greater the likelihood that the client will have the requisite understanding. Thus, if the client agrees to consent to a particular type of conflict with which the client is already familiar, then the consent ordinarily will be effective with regard to that type of conflict. If the consent is general and open-ended, then the consent ordinarily will be ineffective, because it is not reasonably likely that the client will have understood the material risks involved. On the other hand, if the client is an experienced user of the legal services involved and is reasonably informed regarding the risk that a conflict may arise, such consent is more likely to be effective, particularly if, e.g., the client is independently represented by other counsel in giving consent and the consent is limited to future conflicts unrelated to the subject of the representation. In any case, advance consent cannot be effective if the circumstances that materialize in the future are such as would make the conflict nonconsentable under paragraph (b).

Conflicts in Litigation

[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of the clients' consent. On the other hand, simultaneous representation of parties whose interests in litigation may conflict, such as coplaintiffs or codefendants, is governed by paragraph (a)(2). A conflict may exist by reason of substantial discrepancy in the parties' testimony, incompatibility in positions in relation to an opposing party or the fact that there are substantially different possibilities of settlement of the claims or liabilities in question. Such conflicts can arise in criminal cases as well as civil. The potential for conflict of interest in representing multiple defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent more than one codefendant. On the other hand, common representation of persons having similar interests in civil litigation is proper if the requirements of paragraph (b) are met.

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of different clients. The mere fact that advocating a legal position on behalf of one client might create precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create a conflict of interest. A conflict of interest exists, however, if there is a significant risk that a lawyer's action on behalf of one client will materially limit the lawyer's effectiveness in representing another client in a different case; for example, when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client. Factors relevant in determining whether the clients need to be advised of the risk include: where the cases are pending, whether the issue is substantive or procedural, the temporal relationship between the matters, the significance of the issue to the immediate and long-term interests of the clients involved and the clients' reasonable expectations in retaining the lawyer. If there is significant risk of material limitation, then absent informed consent of the affected clients, the lawyer must refuse one of the representations or withdraw from one or both matters.

[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a class-action lawsuit, unnamed members of the class are ordinarily not considered to be clients of the lawyer for purposes of applying paragraph (a)(1) of this Rule. Thus, the lawyer does not typically need to get the consent of such a person before representing a client suing the person in an unrelated matter. Similarly, a lawyer seeking to represent an opponent in a class action does not typically need the consent of an unnamed member of the class whom the lawyer represents in an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation. For a discussion of directly adverse conflicts in transactional matters, see Comment [7]. Relevant factors in determining whether there is significant potential for material limitation include the duration and intimacy of the lawyer's relationship with the client or clients involved, the functions being performed by the lawyer, the likelihood that disagreements will arise and the likely prejudice to the client from the conflict. The question is often one of proximity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate planning and estate administration. A lawyer may be called upon to prepare wills for several family members, such as husband and wife, and, depending upon the circumstances, a conflict of interest may be present. In estate administration the identity of the client may be unclear under the law of a particular jurisdiction. Under one view, the client is the fiduciary; under another view the client is the estate or trust, including its beneficiaries. In order to comply with conflict of interest rules, the lawyer should make clear the lawyer's relationship to the parties involved.

[28] Whether a conflict is consentable depends on the circumstances. For example, a lawyer may not represent multiple parties to a negotiation whose interests are fundamentally antagonistic to each other, but common representation is permissible where the clients are generally aligned in interest even though there is some difference in interest among them. Thus, a lawyer may seek to establish or adjust a relationship between clients on an amicable and mutually advantageous basis; for example, in helping to organize a business in which two or more clients are entrepreneurs, working out the financial reorganization of an enterprise in which two or more clients have an interest or arranging a property distribution in settlement of an estate. The lawyer seeks to resolve potentially adverse interests by developing the parties' mutual interests. Otherwise, each party might have to obtain separate representation, with the possibility of incurring additional cost, complication or even litigation. Given these and other relevant factors, the clients may prefer that the lawyer act for all of them.

Special Considerations in Common Representation

[29] In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that if the common representation fails because the potentially adverse interests cannot be reconciled, the result can be additional cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to withdraw from representing all of the clients if the common representation fails. In some situations, the risk of failure is so great that multiple representation is plainly impossible. For example, a lawyer cannot undertake common representation of clients where contentious litigation or negotiations between them are imminent or contemplated. Moreover, because the lawyer is required to be impartial between commonly represented clients, representation of multiple clients is improper when it is unlikely that impartiality can be maintained. Generally, if the relationship between the parties has already assumed antagonism, the possibility that the clients' interests can be adequately served by common representation is not very good. Other relevant factors are whether the lawyer subsequently will represent both parties on a continuing basis and whether the situation involves creating or terminating a relationship between the parties.

[30] A particularly important factor in determining the appropriateness of common representation is the effect on client-lawyer confidentiality and the attorney-client privilege. With regard to the attorney-client privilege, the prevailing rule is that, as between commonly represented clients, the privilege does not attach. Hence, it must be assumed that if litigation eventuates between the clients, the privilege will not protect any such communications, and the clients should be so advised.

[31] As to the duty of confidentiality, continued common representation will almost certainly be inadequate if one client asks the lawyer not to disclose to the other client information relevant to the common representation. This is so because the lawyer has an equal duty of loyalty to each client, and each client has the right to be informed of anything bearing on the representation that might affect that client's interests and the right to expect that the lawyer will use that information to that client's benefit. See Rule 1.4. The lawyer should, at the outset of the common representation and as part of the process of obtaining each client's informed consent, advise each client that information will be shared and that the lawyer will have to withdraw if one client decides that some matter material to the representation should be kept from the other. In limited circumstances, it may be appropriate for the lawyer to proceed with the representation when the clients have agreed, after being properly informed, that the lawyer will keep certain information confidential. For example, the lawyer may reasonably conclude that failure to disclose one client's trade secrets to another client will not adversely affect representation involving a joint venture between the clients and agree to keep that information confidential with the informed consent of both clients.

[32] When seeking to establish or adjust a relationship between clients, the lawyer should make clear that the lawyer's role is not that of partisanship normally expected in other circumstances and, thus, that the clients may be required to assume greater responsibility for decisions than when each client is separately represented. Any limitations on the scope of the representation made necessary as a result of the common representation should be fully explained to the clients at the outset of the representation. See Rule 1.2(c).

[33] Subject to the above limitations, each client in the common representation has the right to loyal and diligent representation and the protection of Rule 1.9 concerning the obligations to a former client. The client also has the right to discharge the lawyer as stated in Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other organization does not, by virtue of that representation, necessarily represent any constituent or affiliated organization, such as a parent or subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization is not barred from accepting representation adverse to an affiliate in an unrelated matter, unless the circumstances are such that the affiliate should also be considered a client of the lawyer, there is an understanding between the lawyer and the organizational client that the lawyer will avoid representation adverse to the client's affiliates, or the lawyer's obligations to either the organizational client or the new client are likely to limit materially the lawyer's representation of the other client.

[35] A lawyer for a corporation or other organization who is also a member of its board of directors should determine whether the responsibilities of the two roles may conflict. The lawyer may be called on to advise the corporation in matters involving actions of the directors. Consideration should be given to the frequency with which such situations may arise, the potential intensity of the conflict, the effect of the lawyer's resignation from the board and the possibility of the corporation's obtaining legal advice from another lawyer in such situations. If there is material risk that the dual role will compromise the lawyer's independence of professional judgment, the lawyer should not serve as a director or should cease to act as the corporation's lawyer when conflicts of interest arise. The lawyer should advise the other members of the board that in some circumstances matters discussed at board meetings while the lawyer is present in the capacity of director might not be protected by the attorney-client privilege and that conflict of interest considerations might require the lawyer's recusal as a director or might require the lawyer and the lawyer's firm to decline representation of the corporation in a matter.
Rule 1.9 Duties To Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing. 

(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client 

(1) whose interests are materially adverse to that person; and 

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; 

unless the former client gives informed consent, confirmed in writing. 

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter: 

(1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or 

(2) reveal information relating to the representation except as these Rules would permit or require with respect to a client.

Rule 1.9 Duties To Former Clients - Comment

[1] After termination of a client-lawyer relationship, a lawyer has certain continuing duties with respect to confidentiality and conflicts of interest and thus may not represent another client except in conformity with this Rule. Under this Rule, for example, a lawyer could not properly seek to rescind on behalf of a new client a contract drafted on behalf of the former client. So also a lawyer who has prosecuted an accused person could not properly represent the accused in a subsequent civil action against the government concerning the same transaction. Nor could a lawyer who has represented multiple clients in a matter represent one of the clients against the others in the same or a substantially related matter after a dispute arose among the clients in that matter, unless all affected clients give informed consent. See Comment [9]. Current and former government lawyers must comply with this Rule to the extent required by Rule 1.11.

[2] The scope of a “matter” for purposes of this Rule depends on the facts of a particular situation or transaction. The lawyer's involvement in a matter can also be a question of degree. When a lawyer has been directly involved in a specific transaction, subsequent representation of other clients with materially adverse interests in that transaction clearly is prohibited. On the other hand, a lawyer who recurrently handled a type of problem for a former client is not precluded from later representing another client in a factually distinct problem of that type even though the subsequent representation involves a position adverse to the prior client. Similar considerations can apply to the reassignment of military lawyers between defense and prosecution functions within the same military jurisdictions. The underlying question is whether the lawyer was so involved in the matter that the subsequent representation can be justly regarded as a changing of sides in the matter in question.

[3] Matters are “substantially related” for purposes of this Rule if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would normally have been obtained in the prior representation would materially advance the client's position in the subsequent matter. For example, a lawyer who has represented a businessperson and learned extensive private financial information about that person may not then represent that person's spouse in seeking a divorce. Similarly, a lawyer who has previously represented a client in securing environmental permits to build a shopping center would be precluded from representing neighbors seeking to oppose rezoning of the property on the basis of environmental considerations; however, the lawyer would not be precluded, on the grounds of substantial relationship, from defending a tenant of the completed shopping center in resisting eviction for nonpayment of rent. Information that has been disclosed to the public or to other parties adverse to the former client ordinarily will not be disqualifying. Information acquired in a prior representation may have been rendered obsolete by the passage of time, a circumstance that may be relevant in determining whether two representations are substantially related. In the case of an organizational client, general knowledge of the client’s policies and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a representation. A former client is not required to reveal the confidential information learned by the lawyer in order to establish a substantial risk that the lawyer has confidential information to use in the subsequent matter. A conclusion about the possession of such information may be based on the nature of the services the lawyer provided the former client and information that would in ordinary practice be learned by a lawyer providing such services.

Lawyers Moving Between Firms

[4] When lawyers have been associated within a firm but then end their association, the question of whether a lawyer should undertake representation is more complicated. There are several competing considerations. First, the client previously represented by the former firm must be reasonably assured that the principle of loyalty to the client is not compromised. Second, the rule should not be so broadly cast as to preclude other persons from having reasonable choice of legal counsel. Third, the rule should not unreasonably hamper lawyers from forming new associations and taking on new clients after having left a previous association. In this connection, it should be recognized that today many lawyers practice in firms, that many lawyers to some degree limit their practice to one field or another, and that many move from one association to another several times in their careers. If the concept of imputation were applied with unqualified rigor, the result would be radical curtailment of the opportunity of lawyers to move from one practice setting to another and of the opportunity of clients to change counsel.

[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual knowledge of information protected by Rules 1.6 and 1.9(c). Thus, if a lawyer while with one firm acquired no knowledge or information relating to a particular client of the firm, and that lawyer later joined another firm, neither the lawyer individually nor the second firm is disqualified from representing another client in the same or a related matter even though the interests of the two clients conflict. See Rule 1.10(b) for the restrictions on a firm once a lawyer has terminated association with the firm.

[6] Application of paragraph (b) depends on a situation's particular facts, aided by inferences, deductions or working presumptions that reasonably may be made about the way in which lawyers work together. A lawyer may have general access to files of all clients of a law firm and may regularly participate in discussions of their affairs; it should be inferred that such a lawyer in fact is privy to all information about all the firm's clients. In contrast, another lawyer may have access to the files of only a limited number of clients and participate in discussions of the affairs of no other clients; in the absence of information to the contrary, it should be inferred that such a lawyer in fact is privy to information about the clients actually served but not those of other clients. In such an inquiry, the burden of proof should rest upon the firm whose disqualification is sought.

[7] Independent of the question of disqualification of a firm, a lawyer changing professional association has a continuing duty to preserve confidentiality of information about a client formerly represented. See Rules 1.6 and 1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in the course of representing a client may not subsequently be used or revealed by the lawyer to the disadvantage of the client. However, the fact that a lawyer has once served a client does not preclude the lawyer from using generally known information about that client when later representing another client.

[9] The provisions of this Rule are for the protection of former clients and can be waived if the client gives informed consent, which consent must be confirmed in writing under paragraphs (a) and (b). See Rule 1.0(e). With regard to the effectiveness of an advance waiver, see Comment [22] to Rule 1.7. With regard to disqualification of a firm with which a lawyer is or was formerly associated, see Rule 1.10.

Rule 1.10 Imputation Of Conflicts Of Interest: General Rule

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm. 

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless: 

(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and 

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter. 

(c) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7. 

(d) The disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11.

Rule 1.10 Imputation Of Conflicts Of Interest: General Rule - Comment

Definition of “Firm”
[1] For purposes of the Rules of Professional Conduct, the term “firm” denotes lawyers in a law partnership, professional corporation, sole proprietorship or other association authorized to practice law; or lawyers employed in a legal services organization or the legal department of a corporation or other organization. See Rule 1.0(c). Whether two or more lawyers constitute a firm within this definition can depend on the specific facts. See Rule 1.0, Comments [2] - [4].

Principles of Imputed Disqualification

[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the principle of loyalty to the client as it applies to lawyers who practice in a law firm. Such situations can be considered from the premise that a firm of lawyers is essentially one lawyer for purposes of the rules governing loyalty to the client, or from the premise that each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with whom the lawyer is associated. Paragraph (a) operates only among the lawyers currently associated in a firm. When a lawyer moves from one firm to another, the situation is governed by Rules 1.9(b) and 1.10(b).

[3] The rule in paragraph (a) does not prohibit representation where neither questions of client loyalty nor protection of confidential information are presented. Where one lawyer in a firm could not effectively represent a given client because of strong political beliefs, for example, but that lawyer will do no work on the case and the personal beliefs of the lawyer will not materially limit the representation by others in the firm, the firm should not be disqualified. On the other hand, if an opposing party in a case were owned by a lawyer in the law firm, and others in the firm would be materially limited in pursuing the matter because of loyalty to that lawyer, the personal disqualification of the lawyer would be imputed to all others in the firm.

[4] The rule in paragraph (a) also does not prohibit representation by others in the law firm where the person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary. Nor does paragraph (a) prohibit representation if the lawyer is prohibited from acting because of events before the person became a lawyer, for example, work that the person did while a law student. Such persons, however, ordinarily must be screened from any personal participation in the matter to avoid communication to others in the firm of confidential information that both the nonlawyers and the firm have a legal duty to protect. See Rules 1.0(k) and 5.3.

[5] Rule 1.10(b) operates to permit a law firm, under certain circumstances, to represent a person with interests directly adverse to those of a client represented by a lawyer who formerly was associated with the firm. The Rule applies regardless of when the formerly associated lawyer represented the client. However, the law firm may not represent a person with interests adverse to those of a present client of the firm, which would violate Rule 1.7. Moreover, the firm may not represent the person where the matter is the same or substantially related to that in which the formerly associated lawyer represented the client and any other lawyer currently in the firm has material information protected by Rules 1.6 and 1.9(c).

[6] Rule 1.10(c) removes imputation with the informed consent of the affected client or former client under the conditions stated in Rule 1.7. The conditions stated in Rule 1.7 require the lawyer to determine that the representation is not prohibited by Rule 1.7(b) and that each affected client or former client has given informed consent to the representation, confirmed in writing. In some cases, the risk may be so severe that the conflict may not be cured by client consent. For a discussion of the effectiveness of client waivers of conflicts that might arise in the future, see Rule 1.7, Comment [22]. For a definition of informed consent, see Rule 1.0(e).

[7] Where a lawyer has joined a private firm after having represented the government, imputation is governed by Rule 1.11(b) and (c), not this Rule. Under Rule 1.11(d), where a lawyer represents the government after having served clients in private practice, nongovernmental employment or in another government agency, former-client conflicts are not imputed to government lawyers associated with the individually disqualified lawyer.

[8] Where a lawyer is prohibited from engaging in certain transactions under Rule 1.8, paragraph (k) of that Rule, and not this Rule, determines whether that prohibition also applies to other lawyers associated in a firm with the personally prohibited lawyer.

Rule 3.7 Lawyer As Witness

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the case; or

(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

Rule 3.7 Lawyer As Witness - Comment

[1] Combining the roles of advocate and witness can prejudice the tribunal and the opposing party and can also involve a conflict of interest between the lawyer and client.

Advocate-Witness Rule

[2] The tribunal has proper objection when the trier of fact may be confused or misled by a lawyer serving as both advocate and witness. The opposing party has proper objection where the combination of roles may prejudice that party's rights in the litigation. A witness is required to testify on the basis of personal knowledge, while an advocate is expected to explain and comment on evidence given by others. It may not be clear whether a statement by an advocate-witness should be taken as proof or as an analysis of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a lawyer from simultaneously serving as advocate and necessary witness except in those circumstances specified in paragraphs (a)(1) through (a)(3). Paragraph (a)(1) recognizes that if the testimony will be uncontested, the ambiguities in the dual role are purely theoretical. Paragraph (a)(2) recognizes that where the testimony concerns the extent and value of legal services rendered in the action in which the testimony is offered, permitting the lawyers to testify avoids the need for a second trial with new counsel to resolve that issue. Moreover, in such a situation the judge has firsthand knowledge of the matter in issue; hence, there is less dependence on the adversary process to test the credibility of the testimony.

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is required between the interests of the client and those of the tribunal and the opposing party. Whether the tribunal is likely to be misled or the opposing party is likely to suffer prejudice depends on the nature of the case, the importance and probable tenor of the lawyer's testimony, and the probability that the lawyer's testimony will conflict with that of other witnesses. Even if there is risk of such prejudice, in determining whether the lawyer should be disqualified, due regard must be given to the effect of disqualification on the lawyer's client. It is relevant that one or both parties could reasonably foresee that the lawyer would probably be a witness. The conflict of interest principles stated in Rules 1.7, 1.9 and 1.10 have no application to this aspect of the problem.

[5] Because the tribunal is not likely to be misled when a lawyer acts as advocate in a trial in which another lawyer in the lawyer's firm will testify as a necessary witness, paragraph (b) permits the lawyer to do so except in situations involving a conflict of interest.

Conflict of Interest

[6] In determining if it is permissible to act as advocate in a trial in which the lawyer will be a necessary witness, the lawyer must also consider that the dual role may give rise to a conflict of interest that will require compliance with Rules 1.7 or 1.9. For example, if there is likely to be substantial conflict between the testimony of the client and that of the lawyer the representation involves a conflict of interest that requires compliance with Rule 1.7. This would be true even though the lawyer might not be prohibited by paragraph (a) from simultaneously serving as advocate and witness because the lawyer's disqualification would work a substantial hardship on the client. Similarly, a lawyer who might be permitted to simultaneously serve as an advocate and a witness by paragraph (a)(3) might be precluded from doing so by Rule 1.9. The problem can arise whether the lawyer is called as a witness on behalf of the client or is called by the opposing party. Determining whether or not such a conflict exists is primarily the responsibility of the lawyer involved. If there is a conflict of interest, the lawyer must secure the client's informed consent, confirmed in writing. In some cases, the lawyer will be precluded from seeking the client's consent. See Rule 1.7. See Rule 1.0(b) for the definition of “confirmed in writing” and Rule 1.0(e) for the definition of “informed consent.”
[7] Paragraph (b) provides that a lawyer is not disqualified from serving as an advocate because a lawyer with whom the lawyer is associated in a firm is precluded from doing so by paragraph (a). If, however, the testifying lawyer would also be disqualified by Rule 1.7 or Rule 1.9 from representing the client in the matter, other lawyers in the firm will be precluded from representing the client by Rule 1.10 unless the client gives informed consent under the conditions stated in Rule 1.7.

Rule 1.8 Conflict Of Interest: Current Clients: Specific Rules

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction.

(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.

(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.

(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer's disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and

(2) contract with a client for a reasonable contingent fee in a civil case.

(j) A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall apply to all of them.

Rule 1.11 Special Conflicts Of Interest For Former And Current Government Officers And Employees

(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government: 

(1) is subject to Rule 1.9(c); and 

(2) shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation. 

(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless: 

(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule. 

(c) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person. As used in this Rule, the term “confidential government information” means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom. 

(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee: 

(1) is subject to Rules 1.7 and 1.9; and 

(2) shall not: 

(i) participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or 

(ii) negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b). 

(e) As used in this Rule, the term “matter” includes: 

(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and 

(2) any other matter covered by the conflict of interest rules of the appropriate government agency. 

Rule 1.12 Former Judge, Arbitrator, Mediator Or Other Third-Party Neutral

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other third-party neutral, unless all parties to the proceeding give informed consent, confirmed in writing.

(b) A lawyer shall not negotiate for employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer or as an arbitrator, mediator or other third-party neutral. A lawyer serving as a law clerk to a judge or other adjudicative officer may negotiate for employment with a party or lawyer involved in a matter in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge or other adjudicative officer.

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless:

(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with the provisions of this rule.

(d) An arbitrator selected as a partisan of a party in a multimember arbitration panel is not prohibited from subsequently representing that party.

Rule 1.18 Duties To Prospective Client

(a) A person who discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client. 

(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client. 

(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph (d). 

(d) When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if: 

(1) both the affected client and the prospective client have given informed consent, confirmed in writing, or: 

(2) the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and 

(i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

(ii) written notice is promptly given to the prospective client.
� These rules appear in the appendix. The 2006 Model Rules of Professional Conduct can be found at � HYPERLINK "http://www.abanet.org/cpr/mrpc/mrpc_toc.html" ��http://www.abanet.org/cpr/mrpc/mrpc_toc.html�.  Forty-seven states, the District of Columbia, and the Virgin Islands have adopted the model rules. � HYPERLINK "http://www.abanet.org/cpr/mrpc/alpha_states.html" ��http://www.abanet.org/cpr/mrpc/alpha_states.html�. New York follows the Model Code of Professional Responsibility. California and Maine have their own rules. Links to state ethics’ rules can be found at � HYPERLINK "http://www.abanet.org/cpr/links.html" ��http://www.abanet.org/cpr/links.html�.


�	In Woods, the Court denied a claim for compensation by a bondholders protective committee under Chapter X of the Bankruptcy Act on the ground that the claimants were serving dual or conflicting interests.  Claimants had argued that they were entitled to compensation because there was no fraud or unfairness.  That was irrelevant, said the Court.  The forfeiture of the right to compensation stems not from “actual evil” from the conflicting roles played by the claimants, but from the “tendency to evil.”  The Court did permit the bankruptcy court to award expenses (as opposed to fees) to the extent that they actually conferred a benefit on the estate.  312 U.S. at 268-70.


� Cf. In re West Delta Oil  Co., Inc., 432 F.3d 347, 358 (5th Cir. 2005) (overturning attorneys’ fees award to special counsel to the debtor because special counsel had an interest adverse to the debtor under bankruptcy law even though no evidence existed that the adverse interest created any prejudice to the debtor.  The problem is “not just ‘actual evil results’ but the ‘tendency to evil in other cases.’  Woods v. City Nat’l Bank & Trust Co., 312 U.S. 262, 268 (1941).”


�	It is not at all unusual to see quoted in the case law Section 394 of the Restatement (Second) of Agency:  “Unless otherwise agreed, an agent is subject to a duty not to act or to agree to act during the period of his agency for persons whose interests conflict with those of the principal in matters in which the agent is employed.”  Comment d to Section 394 adds: “Unless an attorney makes full disclosure to his client, it is improper for him, in court proceedings or otherwise, to act for two clients whose interests conflict.”


� As noted below, this paper does not discuss Rules 1.8, 1.11, 1.12, or 1.18.  Rule 1.8 contains specific rules regarding lawyer-client relationships (e.g., a lawyer entering into a business transaction with a client).  Rule 1.11 addresses conflicts of lawyers who served as former government officers and employees.  Rule 1.12 addresses conflict issues for a former judge or third-party neutral.  Rule 1.18 addresses the conflict that can occur with a prospective client if a lawyer does not follow certain steps.  Each of these rules is set forth in full in the appendix.


� Comment 14 explains that a “nonconsentable conflict” is one where the lawyer involved “cannot properly ask for such agreement or provide representation on the basis of the client’s consent.”  Comment 15 adds that consentability is typically determined by considering “whether the interests of the clients will be adequately protected if the clients are permitted to give their informed consent to representation burdened by a conflict of interest.  Thus, under paragraph (b)(1), representation is prohibited if in the circumstances the lawyer cannot reasonably conclude that the lawyer will be able to provide competent and diligent representation.”


� Comment 34 goes on to note that there may be a number of reasons why a conflict may exist: “the circumstances are such that the affiliate should also be considered a client of the lawyer, there is an understanding between the lawyer and the organizational client that the lawyer will avoid representation adverse to the client’s affiliates, or the lawyer’s obligations to either the organizational client or the new client are likely to limit materially the lawyer’s representation of the other client.”


� The comments to Rules 1.7, 1.9, 1.10 and 3.7 appear in the appendix.  Even if a lawyer practices in a state that adopted the Model Rules but not the Model Rule comments, the comments are potentially significant because a court will likely look to the comments for guidance in interpreting a state rule patterned after the Model Rules.


� See � HYPERLINK "http://www.abanet.org/cpr/jclr/rule_charts.html" ��http://www.abanet.org/cpr/jclr/rule_charts.html�.  Scroll down to “Model Rule 1.7 (Conflict of Interest: Current Clients) for a chart comparing Model Rule 1.7 to Rule 1.7 as adopted or proposed in the various states.


� See � HYPERLINK "http://www.abanet.org/cpr/mjp/state_adoption.html" ��http://www.abanet.org/cpr/mjp/state_adoption.html� for a chart of the states that have adopted Rule 5.5 and 8.5 of the Model Rules that, in essence, permit a lawyer to practice law in a state in which the lawyer is not licensed under certain circumstances but subjects the lawyer to regulation under the rules of professional conduct of that state.  See, generally, Barkett, The MJP Maze: Avoiding the Unauthorized Practice of Law, (ABA Section of Litigation Annual Conference, New York, April 2004).


� Rule 1.9(c) addresses the use of information learned from a former client.  It provides that a lawyer “who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter: (1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or (2) reveal information relating to the representation except as these Rules would permit or require with respect to a client.”


� Comment 6 to Rule 1.0 provides these insights on the concept of “informed consent”: “The communication necessary to obtain such consent will vary according to the Rule involved and the circumstances giving rise to the need to obtain informed consent. The lawyer must make reasonable efforts to ensure that the client or other person possesses information reasonably adequate to make an informed decision. Ordinarily, this will require communication that includes a disclosure of the facts and circumstances giving rise to the situation, any explanation reasonably necessary to inform the client or other person of the material advantages and disadvantages of the proposed course of conduct and a discussion of the client's or other person's options and alternatives. In some circumstances it may be appropriate for a lawyer to advise a client or other person to seek the advice of other counsel. A lawyer need not inform a client or other person of facts or implications already known to the client or other person; nevertheless, a lawyer who does not personally inform the client or other person assumes the risk that the client or other person is inadequately informed and the consent is invalid. In determining whether the information and explanation provided are reasonably adequate, relevant factors include whether the client or other person is experienced in legal matters generally and in making decisions of the type involved, and whether the client or other person is independently represented by other counsel in giving the consent. Normally, such persons need less information and explanation than others, and generally a client or other person who is independently represented by other counsel in giving the consent should be assumed to have given informed consent.”


� An e-mail satisfies the definition of a “writing” under new Model Rule 1.0(n), which provides: “‘Writing’ or ‘written’ denotes a tangible or electronic record of a communication or representation, including handwriting, typewriting, printing, photostating, photography, audio or videorecording and e-mail. A ‘signed’ writing includes an electronic sound, symbol or process attached to or logically associated with a writing and executed or adopted by a person with the intent to sign the writing.”


� Wisconsin’s proposed Rule 1.7 requires consent to be signed by the client.  Proposed Rule 1.7(b)(4) provides that each affected client must give informed consent, “confirmed in a writing signed by the client.” See � HYPERLINK "http://www.wisbar.org/AM/Template.cfm?Section=Ethics2000" ��http://www.wisbar.org/AM/Template.cfm?Section=Ethics2000� and scroll to “proposed revisions to supreme court rules (draft March 15, 2006).”  Wisconsin’s proposed rule also contains the same definition of “writing” (denominated in Wisconsin as Rule 1.0(q)) which suggests that if this proposed rule is adopted, the client must send a return e-mail for there to be “informed consent.”


� One reason why the term “informed consent, confirmed in writing” may become significant in future litigation against  lawyers is Comment 20 in the “Scope” section of the 2002 Model Rules.  Comment 20 provides that, “since the Rules do establish standards of conduct by lawyers, a lawyer’s violation of a Rule may be evidence of breach of the applicable standard of conduct.”  Where the failure to obtain informed consent or the failure to document the receipt of informed consent has civil liability consequences (say, for example, the failure to adequately explain settlement alternatives is alleged as the basis for malpractice where the client turned down a substantial offer and then did not obtain a judgment in the client’s favor), Comment 20 will likely find its way into a court’s opinion, an argument to jury, or perhaps even a jury instruction.


� In this paper, I do not discuss former or current government lawyers, but Rule 1.10(d) provides: “The disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11.”


� Proposed Rule 1.10(c) would have read as follows: “ When a lawyer becomes associated with a firm, no lawyer associated in the firm shall knowingly represent a person in a matter in which that lawyer is disqualified under Rule 1.9 unless: (1) the personally disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and (2) written notice is promptly given to any affected former client to enable it to ascertain compliance with the provisions of this Rule.  See � HYPERLINK "http://www.abanet.org/cpr/e2k/e2k-rule110.html" ��http://www.abanet.org/cpr/e2k/e2k-rule110.html�.  This language was, however, included in Model Rule 1.11(b) addressing former government attorneys and requires that the appropriate government agency be given written notice promptly and in Rule 1.18, addressing prospective clients and requires that written notice be given promptly to the prospective client, in addition, in both cases, to timely screening, and fee forbearance on the matter.  See � HYPERLINK "http://www.abanet.org/cpr/mrpc/rule_1_11.html" ��http://www.abanet.org/cpr/mrpc/rule_1_11.html�.


� See � HYPERLINK "http://www.abanet.org/cpr/e2k/e2k-rule110h.html" ��http://www.abanet.org/cpr/e2k/e2k-rule110h.html�.


� See � HYPERLINK "http://www.abanet.org/cpr/jclr/rule_charts.html" ��http://www.abanet.org/cpr/jclr/rule_charts.html� and scroll to the article title.


� Comment 8 to Model Rule 1.0 explains that this definition “applies to situations where screening of a personally disqualified lawyer is permitted to remove imputation of a conflict of interest under Rules 1.11, 1.12 or 1.18.”


� These rules, however, are included in the appendix.  I also note these authorities under Rule 1.11 and 1.18.  Under Rule 1.11, see Babineaux v. Foster, 2005 WL 711604 (E.D.La. March 21, 2005) (former government attorneys are regulated under Rule 1.11, not 1.9; and movant failed to show that the former government attorney was personally and substantially involved in the former matter or possessed material confidential information); Richards v. Lewis, 2005 U.S. Dist. Lexis 23933, *12-13 (D.V.I. Oct. 14, 2005) (relying on Babineaux among other cases, finding that the former government attorney was not personally involved to an important, material degree in the investigative or deliberative processes regarding the facts in question).  Under Rule 1.18, see Opinion 05-04, Utah State Bar Ethics Advisory Opinion Committee (Sept.  8, 2005), � HYPERLINK "http://www.utahbar.org/rules_ops_pols/ethics_opinions/op_05_04.html" ��http://www.utahbar.org/rules_ops_pols/ethics_opinions/op_05_04.html�, which discusses compliance with Rule 1.18 in relation to permitting an attorney to be adverse to a prospective client in a subsequent matter.


� This list is intended to be illustrative, not exhaustive.


� The matter was decided under former Rule 1.10.  The circuit court remanded the matter to determine whether the attorney who moved had acquired material and confidential information while he was employed at the firm representing the defendant.  If so, the motion would be granted.  If not, the motion would be denied.


� Board of Regents of the Univ. of Nebraska v. BASF Corp., 2006 WL 2385363, *5 (D. Neb. 2006); Conley v. Chaffinch, 431 F.Supp.2d 494, 496 (D. Del. 2006); Hempstead Video, Inc. v. Incorporated Village of Valley Stream, et al., 409 F.3d 127, 132 (2nd Cir. 2005); Bottoms v. Stapleton, 706 N.W.2d 411, 415 (Iowa 2005).  Even with a “‘high standard of proof,’ ‘any doubts must be resolved in favor of disqualification.’”  Smith v. Cole, 2006 WL 1207966, *2 (D. Ore. March 2, 2006) (quoting Sauer v. Xerox Corp., 85 F.Supp.2d 198, 199 (W.D. N.Y. 2000) (disqualifying counsel under Rule 1.9 in the absence of informed consent).


� The appellate court rejected arguments based on an ethics opinion from the New York City Bar Association and a statement in the Restatement Third of Law Governing Lawyers that a limitation on the scope of the representation would avoid the conflict.  29 Cal.Rptr.3d at 175.


� The district court cited cases decided under the Model Code of Professional Responsibility (the predecessor to the Model Rules), not the Model Rules, even though Georgia adopted the Model Rules in 2001. See � HYPERLINK "http://www.gabar.org/handbook/part_iv_after_january_1_2001_-_georgia_rules_of_professional_conduct/" ��http://www.gabar.org/handbook/part_iv_after_january_1_2001_-_georgia_rules_of_professional_conduct/�.  See discussion infra on the elimination of “appearance of impropriety” as a factor in considering disqualification under the Model Rules.


� When the patent review matter was opened, the law firm’s internal conflict-avoidance documents did not record that Andrew, a client, was an adverse party.


� The Northern District of Illinois has its own rules of professional conduct based on the Model Rules.  See � HYPERLINK "http://www.ilnd.uscourts.gov/LEGAL/NewRules/New00098.htm" ��http://www.ilnd.uscourts.gov/LEGAL/NewRules/New00098.htm�.


� Comment 10 provides: “A waiver is effective only if there is consent after disclosure of relevant circumstances, including the lawyer’s past or intended role on behalf of the each client, as appropriate.” See � HYPERLINK "http://www.txethics.org/reference_rules.asp?view=conduct&num=1.09" ��http://www.txethics.org/reference_rules.asp?view=conduct&num=1.09�.  The Texas Supreme Court also said that an oral waiver would be viable.  164 S.W.3d at 383, n.12.  Texas has not yet adopted Model Rule 1.7 which requires that consent be confirmed in writing, as noted above.  Comment 8 to the equivalent Texas rule (which happens to be numbered 1.06, not 1.7) provides that it is not required to obtain a written consent, but it “would be prudent for the lawyer to provide potential dual clients with at least a written summary of the considerations disclosed.”)  See � HYPERLINK "http://www.txethics.org/reference_rules.asp?view=conduct&num=1.06" ��http://www.txethics.org/reference_rules.asp?view=conduct&num=1.06�.


� See � HYPERLINK "http://www.nycbar.org/Ethics/eth2005-5.htm" ��http://www.nycbar.org/Ethics/eth2005-5.htm� (Formal Opinion 2005-05).


� The Opinion contains a good discussion of the factors that have been considered by courts and ethics panels in deciding whether a corporate family member is a “client” for conflicts purposes, focusing on “the relationship between the two corporate entities, and the relationship between the work the law firm is doing for the current client and the work that the law firm wishes to undertake in opposition to the client’s corporate family member.”  Formal Opinion 2005-05, p. 3.  Of course, a law firm may decide that its business interests require it to take a more expansive view of “conflicts” and seek a waiver.


� Formal Opinion 2005-05 notes that the comments to Model Rule 1.7(a) support this result.  It also references the District of Columbia ethics rules which include an express “thrust upon” exception to concurrent conflicts.  If a conflict is thrust upon a lawyer and if consent is not given by the “opposing party,” the lawyer need not withdraw despite objection of the opposing party.  Formal Opinion 2005-05, p. 7 (citing D.C. Rule 1.7(d) and D.C. Eth. Op. 292 (1999)).


� Comment 5 provides: “[5] Unforeseeable developments, such as changes in corporate and other organizational affiliations or the addition or realignment of parties in litigation, might create conflicts in the midst of a representation, as when a company sued by the lawyer on behalf of one client is bought by another client represented by the lawyer in an unrelated matter. Depending on the circumstances, the lawyer may have the option to withdraw from one of the representations in order to avoid the conflict. The lawyer must seek court approval where necessary and take steps to minimize harm to the clients. See Rule 1.16. The lawyer must continue to protect the confidences of the client from whose representation the lawyer has withdrawn. See Rule 1.9(c).”


� The district court determined that Monsanto had failed to meet its burden to show that the litigation for Monsanto in Mississippi and the litigation against Monsanto in Nebraska were “substantially related.”  2006 WL 2385363 at *12.  However, it is unclear why the relationship between the two cases would matter in a direct adversity context.  Perhaps the district court was referring to the last sentence of Comment 6 to Model Rule 1.7: “On the other hand, simultaneous representation in unrelated matters of clients whose interests are only economically adverse, such as representation of competing economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require consent of the respective clients.”  This sentence does not appear applicable to the facts before the district court where K&E was directly adverse to Monsanto in the Nebraska court while representing Monsanto in Mississippi. The “thrust upon” doctrine appears to be the proper paradigm for analysis.


� Even if ValuePart could be regarded as a “former client,” the district court held that the existing matter was substantially related to the subject matter of the former representation so that disqualification would be required under the Local Rule equivalent to Model Rule 1.9.  2006 WL 2252541 at *3.


� In Snapping Shoals Electric Membership Corporation v. RLI Insurance Corporation, 2006 WL 1877078 (N.D. Ga. July 5, 2006), the law firm, Paul Hastings, argued that a company called L-3 Titan was not a current client because the one remaining matter  which Paul Hastings had for L-3 Titan had settled and was awaiting signatures.  Paul Hastings also said it would not accept any further work from L-3 Titan.  The district court cited the “hot potato” rule in holding that it was undisputed that Paul Hastings had represented L-3 Titan during the pendency of the action so that L-3 Titan was a current client under Rule 1.7(a).


� The analysis was made under the Oregon Rules of Professional Responsibility but the outcome would be the same under Model Rules 1.7 (current client) or 1.9 (former client), and 1.10, which Oregon has now adopted.  See � HYPERLINK "http://www.osbar.org/_docs/rulesregs/orpc.pdf" ��http://www.osbar.org/_docs/rulesregs/orpc.pdf�.


� The majority relied in part on the “appearance” of representing conflicting interests, or what courts call the “appearance of impropriety.”  The 2002 Model Rules specifically rejected this test as a basis for disqualification of a lawyer.  Comment 5 to the 2002 Model Rule 1.9 provided: “The other rubric formerly used for dealing with disqualification is the appearance of impropriety proscribed in Canon 9 of the ABA Model Code of Professional Responsibility. This rubric has a two-fold problem. First, the appearance of impropriety can be taken to include any new client-lawyer relationship that might make a former client feel anxious. If that meaning were adopted, disqualification would become little more than a question of subjective judgment by the former client. Second, since ‘impropriety’ is undefined, the term ‘appearance of impropriety” is question-begging. It therefore has to be recognized that the problem of disqualification cannot be properly resolved either by simple analogy to a lawyer practicing alone or by the very general concept of appearance of impropriety.”  � HYPERLINK "http://www.law.cornell.edu/ethics/aba/2001/CRule_1.9.htm" ��http://www.law.cornell.edu/ethics/aba/2001/CRule_1.9.htm�.  The 2002 revisions to the Model Rules do not repeat this language, “because the drafters thought it was unnecessary.”  Rotunda, “Alleged Conflicts of Interest Because of the ‘Appearance of Impropriety,’” 33 Hofstra L. Rev. 1141, 1146 (2005). See � HYPERLINK "http://www.hofstra.edu/PDF/law_lawrev_ideas_rotunda_vol33no4.pdf" ��http://www.hofstra.edu/PDF/law_lawrev_ideas_rotunda_vol33no4.pdf�.  Lawyers should be mindful of the difference between a Model Code (as of December 2006, New York and Maine) and a Model Rule state in this regard but should not underestimate a court’s propensity to use precedent under the Model Code in a state which has switched to the Model Rules without recognizing the change, Snapping Shoals Electric Membership Corporation v. RLI Insurance Corporation, 2006 WL 1877078 (N.D. Ga. July 5, 2006) (invoking “the appearance of impropriety” test as a factor in a motion to disqualify, relying on pre-2001 case law, where Georgia adopted the Model Rules in 2001), or even while recognizing the change. Jacquelin Grosser-Samuels v. Jacquelin Designs, Inc., 448 F. Supp. 2d 772, 780, n.4 (N.D. TX 2006) (using the “appearance of impropriety” standard while acknowledging conflicting Fifth Circuit precedent on whether the standard is still applicable: “In �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&FindType=Y&SerialNum=1992156477" ��In re American Airlines, Inc.� the Fifth Circuit suggested that the “appearance of impropriety” standard no longer applies in the court's probe of ethical restraints.  �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1992156477&ReferencePosition=617" ��972 F.2d 605, 617-19 (5th Cir.1992)�.  However, only approximately two weeks earlier the Fifth Circuit noted in �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&FindType=Y&SerialNum=1992148828" ��In re Dresser Industries, Inc.� that it has applied particularly the admonition in canon 9 of the American Bar Association's Canons of Ethics that lawyers should avoid even the appearance of impropriety. �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1992148828&ReferencePosition=543" ��972 F.2d 540, 543 (5th Cir.1992)�.  As recently as 2001 the Fifth Circuit gave effect to the ABA Code of Professional Responsibility (in which the “appearance of impropriety” standard is expressed) even though it had been replaced by the ABA Model Rules of Professional Conduct.  �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2001537555&ReferencePosition=266" ��Horaist v.� �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2001537555&ReferencePosition=266" ��Doctor's Hosp. of Opelousas,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2001537555&ReferencePosition=266" �� 255 F.3d 261, 266 (5th Cir. 2001)� (stating that ethical canons relevant to the disqualification issue before the court include the ABA Model Code of Professional Responsibility and the ABA Model Rules of Professional Conduct)).”  See also Smith v. Cole, 2006 WL 1207966, *1 (D. Ore. March 2, 2006) (in a Model Rule jurisdiction—Oregon—the district court cited Ninth Circuit precedent for the proposition that a court may disqualify an attorney for failing to avoid the appearance of impropriety).  But see Pallon v. Roggio, 2006 WL 2466854 I(D.N.J. Aug. 24, 2006) (doctrine of “appearance of impropriety” eliminated by revisions to Rules 1.7 and 1.9).


� The dissenters agued that there was no attorney-client relationship with Moragianis and no evidence that confidential information was ever provided to counsel by Moragianis.  The result might be different under the Model Rules.  Model Rule 1.13(a) provides that a lawyer retained by an organization represents the organization “acting through its duly authorized constituents.”  Comment 2 provides that a communication with a constituent is protected by Model Rule 1.6 (addressing disclosure prohibitions imposed on attorneys) and adds that does not mean that the constituent is a client of the lawyer.  See also Opinion No. 2005-10, Rhode Island Ethics Advisory Panel (Nov. 10, 2005) (attorneys handling environmental permitting for Client/Company B could represent Company C which bought the assets of Client B because dispute in question was between disgruntled shareholders of Company B and the remaining shareholders of Company B over whether the assets should have been sold and under Rule 1.13, attorneys did not represent the shareholders). � HYPERLINK "http://www.courts.state.ri.us/supreme/ethics/pdfadvisoryopinions/2005-10.pdf" ��http://www.courts.state.ri.us/supreme/ethics/pdfadvisoryopinions/2005-10.pdf�.


� The party seeking disqualification has the burden of proof.  Burnett v. Olson, 2005 WL 711602, *4 (E.D. La. March 18, 2005) (citation omitted).  The moving party must “delineate with specificity” the subject matter, issues, and causes of action common to the prior and current representations.  Then the district court must engage in a “‘painstaking’” analysis of the facts.  Id. (citations omitted).  


� The case law cited for this proposition was decided under the prior rules.  Model Rule 1.9, which Louisiana adopted, does not contain this presumption.  But, as noted above, the Fifth Circuit treats a motion to disqualify as a substantive motion and applies circuit standards under federal common law.


� The substantive issue in contention was whether Hempstead, an adult video operation, had violated a settlement agreement with the Village that had permitted Hempstead to operate as long as there were no changes in its operation.  The Village sought to be excused from the agreement based on changes in the operation, so that the Village could then enforce its adult use ordinance against Hempstead.   Hempstead was unsuccessful in its defense.  It was also unsuccessful in its effort to disqualify the Village’s firm, Jaspan, on two grounds:  (1) Englander, who was counsel to Hempstead on labor matters, had become “of counsel” to Village’s law firm; and (2) one of Jaspan’s lawyers had had a 10-minute conversation with the owner of Hempstead about a condemnation proceeding in a neighboring town.  The court of appeals dispatched the second argument quickly saying the call was made by the owner in a personal capacity, the attorney was not retained, and the subject matter of the call did not relate to the litigation.  It used the first argument to elaborate on a number of imputation issues.


� The Fifth Circuit takes a more rigorous view of presumptions, as noted above.  Cf. Burnett v. Olson, 2005 WL 711602, *7-8 (E.D. La. March 18, 2006) (disqualifying former counsel and then, without a hearing, disqualifying unrelated current counsel because of the “taint” resulting from his conversation with former counsel despite his protest that he received no confidential information; it was early in the case and the district court felt that disqualification was the better approach to avoid the “specter of unfairness” and the creation of an appellate issue that might result in a reversal and a new trial and the attendant expense).


� See text at note 17, supra.


� Pennsylvania Rule 1.10(b) has no comparative rule in the Model Rules.  The Model Rules moved 1.10(b) to Rule 1.9(b) in 1989, but Pennsylvania did not follow suit and has added the screening and fee-avoidance language. See � HYPERLINK "http://www.law.cornell.edu/ethics/pa/narr/PA_NARR_1_10.HTM#1.10:100" ��http://www.law.cornell.edu/ethics/pa/narr/PA_NARR_1_10.HTM#1.10:100� (comparative analysis of Pennsylvania Rule 1.10 to the Model Rules).


� In the alternative, the district court held that even if ethical walls were permissible under California law, Greenberg would be disqualified because the matters in question were “nearly identical,” the associate had done substantial amounts of work for Hitachi, the work was being handled out of the Silicon Valley office in which the associate was located, and the Silicon Valley office was small which “exacerbates the problem of proximity and leads the Court to conclude that the ethical wall is insufficient.”  419 F.Supp.2d at 1164-65.  Greenberg’s offer to move the matter to another office came too late, the district court added, because the associate already had had significant contact with the attorneys handling the matter.  Id. at 1165.


� Michigan’s Rule 1.10(b) has no counterpart in Model Rule 1.10(b).  Model Rules 1.11 (former government employees), 1.12 (former judges and neutrals) and 1.18 (prospective clients) contain written notice provisions.  For Rule 1.11, notice is to be given to the appropriate government agency to enable it to ascertain compliance with the provisions of Rule 1.11.  For Rule 1.12, written notice is to be given with “any appropriate tribunal” to enable the tribunal to ascertain compliance.  For Rule 1.18, the language of Rule 1.18(2)(ii) is simpler: “written notice is promptly given to the prospective client.”  These rules appear in the appendix.  As noted above, Pennsylvania has a rule comparable to Michigan’s Rule 1.10(b) except that written notice is given to “the appropriate client” to enable it to ascertain compliance with Pennsylvania’s Rule 1.10.  Presumably, the Michigan Supreme Court did not believe that a client should be deciding compliance with an ethics rule and believed that an appropriate tribunal could always be identified although the amendment itself was brought about because of the Sixth Circuit’s initial decision in this matter.  � HYPERLINK "http://www.courts.michigan.gov/supremecourt/Resources/Administrative/index.htm" ��http://www.courts.michigan.gov/supremecourt/Resources/Administrative/index.htm� (scroll to “Amendment Effective November 14, 2006”).  It does not appear that Michigan defines the word “Tribunal.”  The Model Rules define “tribunal” in Rule 1.0(m) as follows: "Tribunal" denotes a court, an arbitrator in a binding arbitration proceeding or a legislative body, administrative agency or other body acting in an adjudicative capacity. A legislative body, administrative agency or other body acts in an adjudicative capacity when a neutral official, after the presentation of evidence or legal argument by a party or parties, will render a binding legal judgment directly affecting a party's interests in a particular matter.”   � HYPERLINK "http://www.abanet.org/cpr/mrpc/rule_1_0.html" ��http://www.abanet.org/cpr/mrpc/rule_1_0.html�.


� “The rule, stated broadly, is that counsel cannot maintain dual roles as advocate and witness in the same matter before the same tribunal.  See Erick G. Luna, �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1287&FindType=Y&ReferencePositionType=S&SerialNum=0107849775&ReferencePosition=451" ��Avoiding A “Carnival Atmosphere”: Trial Court Discretion and the Advocate-Witness Rule,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1287&FindType=Y&ReferencePositionType=S&SerialNum=0107849775&ReferencePosition=451" �� 18 Whittier L.Rev. 447,� �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1287&FindType=Y&ReferencePositionType=S&SerialNum=0107849775&ReferencePosition=451" ��451 (1997)�.  Among the multitude of rationales for the rule, we have emphasized that ‘a lawyer who intermingles the functions of advocate and witness diminishes his effectiveness in both cases.’  �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1985128027&ReferencePosition=553" ��Williams,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1985128027&ReferencePosition=553" �� 700 P.2d at 553�.  We explained, ‘The client's case is subject to criticism that it is being presented through the testimony of an obviously interested witness who on that account is subject to impeachment, and, of equal importance, placed in the unseemly position of arguing his own credibility to the jury.’  Id. Drafters of the ABA Model Rules recommend similar rationales for the rule; but the drafters also mention the opposing party's interest, noting that combining the roles of advocate and witness can prejudice the opposing party as well as involve a conflict of interest between the lawyer and client.  See Annotated Model Rules of Prof'l Conduct, R. 3.7 cmt. 1, at 381 (5th ed.2003).”  115 P.3d at 1272 (footnote omitted).


� The correct reference is Colo. RPC 1.7(c).  See � HYPERLINK "http://www.cobar.org/group/display.cfm?GenID=2038" ��http://www.cobar.org/group/display.cfm?GenID=2038�.  Model Rule 1.7 does not contain this provision.
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