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INTRODUCTION

Historically, the rules of each state governing the practice of law barred lawyers licensed in other states from
offering legal services under penalty of prosecution for the unauthorized practice of law (UPL). Qne exception
was pro hac vice admissions by court order in litigation, but even these admissions usually were accompanied’
by retention of a local lawyer. As more and more lawyers crossed state lines to serve clients’ needs, the
uncertainty associated with the reach of UPL statutes--especially given that disgorgement or nonrecovery of
fees or disqualification may follow a finding of the UPL--generated loud calls for help. The American Bar
Association responded with the formation of a Commission on Multijurisdictional Practice (MIP). ' On
August 12, 2002, the House of Delegates of the ABA amended the Model Rules of Professional Conduct to
incorporate the recommendations of the MJP Commission.> The MJP Commission affirmed the principle of
state judicial regulation of the practice of law,? but recommended changes in the Model Rules to facilitate
multijurisdictional practice in settings that “serve the interests of clients and the public and do not create an
unreasonable regulatory risk.” '

What are those settings? Have the states agreed with the MJP Commission’s assessment of them? Can
lawyers be assured of avoiding an unauthorized practice of law claim by abiding by the changes in the Model
Rules? This paper attempts to provide lawyers with a roadmap to negotiate the MJP maze. However, lawyers
beware: no lawyer will successfully exit the maze without careful study of, and adherence to, each state’s rules.

' Itis fiting that the ABA formed Lhis commitiee since it was the ABA's Committee on Unauthorized Practice, founded in 1930, that successfully
convinced “states to prohibit the praclice of law excepl by duly licensed practitioners.” Clark, The Two Faces of Multi-Jurisdictional Praclice, 29 M. Ky.
L.Rev. 251 {2002). States did just that without consideration lor the oul-ol-stale lawyer. As lawyers became more mobile, and the UPL rules were
used to gain advantage against opponents, Clark argues that UPL rules “serve to protect against competition instead of incompelence.” Id. at 254.

® The ABA Center for Professional Responsibility maintains a web page on the Commission on Mulljurisdictional Praclice. See
www.abanet org/epr/mip-home.html. The page should be bookmarked by all lawyers who cross state lines in their practice. It contains the entire MJP
Commission report as well as charts on the adoption of MJP proposals. Citations to reports of the MJP Commission in this paper can be found via this
web page. The Repont is divided into Reports A-J. Report 201A affirms the ABA's support for state judicial regulation of the praclice of law. Report
201B addresses the changes in Model Rule 55. Report 201C addresses the changes in Model Rule B.5. Report 201D addresses the
recornmeandation to armend Rules & and 22 of the ABA Modal Rulss of Lawyer Disciplinary Enforcement. Report 201E covers two rasolulions that were
later adopted by the ABA. First, the ABA resolved to encourage “the use of the National Lawyer Regulatory Data Bank to promots interstate
disciplinary enforcerment mechanisms and urges jurisdictions to adopt the International Standard Lawyer Numbering System®.” Second, the ABA
urged “jurisdictions to require lawyers to report to the lawyer regulatory agency in the jurisdictton in which they are licensed, all other jurigdiclions in
which Lhey are licensed and any status changes in those other jurisdictions.” According to the accompanying report, the ABA National Regulatory Data
Bank “was established in 1968 to lacilitate effeclive reciprocal discipline by providing a national clearinghouse for information aboul lawyers publicly
disciplined for misconduet.” Report 201F contains a Model Aule on Pro Hac Vice Admission, which contains a provision for charging a fee except lor
pro bono representation. Report 201G addresses the Model Rule for Admission by Motion which establishes criteria for admission without the need to
take the state bar examination. Report 201H encourages states to adopt the ABA Model Rule for Licensing of Legal Consuliants. Report 201J
addresses a model rule for temporary practice by foreign lawyers and mirrors Rule 5.5(c). This paper focuses on Reporis 2018 and C.

¥ The MJP Commission concludes: “The Commission's conclusion is that, for the present, the judicial branch of gevemment in each state should
identify those particular interstate practices, comparable |o pro hac vice represeniation, thal should explicitly be authorized, because client choice and
other interests in favor of mullijurisdictional law praclice outweigh the countervailing regulatory interests, and identify other reforms to facilitate and
effectively regulate appropriale interslate and mulli-state law practice. The Commission believes thal allowing such praclices will not only serve lhe
public interest, but also improve obedience to and enfercement of the applicable rules.” MJP Commission Report 201A, p. 5.

* MJP Commission Report 201B, p. 1.
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THE UNAUTHORIZED PRACTICE OF LAW

Statutes governing the unauthorized practice of law may have originally been designed to prevent nonlawyers
from giving legal advice, but they were never limited to nonlawyers. The following examples explain why the
Model Rules were amended and why so many states are changing the rules to reflect economic realities.

The California Supreme Court galvanized the MIP movement in 1998 when it held that a New York law firm
engaged in the unauthorized practice of law by representing a California company in a dispute subject ©
arbitration under a contract in which California law govemned. Birbrower et al. v. The Superior Court, 70 Cal.
Rptr. 2d 304, 949 P.2d 1 (1998). Birbrower’s client, ESQ, settled the dispute before it went to arbitration and
then sued Birbrower for malpractice. Birbrower counterclaimed for legal fees in excess of $1 million for work
performed in both California and New York. The trial court held that Birbrower violated Section 6125 of the
Business and Professional Code which provided, “No person shall practice law in California unless the person
is an active member of the State Bar.” Hence, it summarily adjudicated the attorneys’ fee claim in favor of
ESQ except for work performed by the firm in New York.

The case worked itself up to the California Supreme Court which reached the following conclusions:

1. The practice of law *“in California” under Section 6125 means *sufficient contact with the California client
to render the nature of the legal service a clear legal representation.” “Mere fortuitous or attenuated
contacts will not sustain a finding that the unlicensed lawyer practiced law ‘in California.” The primary
inguiry is whether the unlicensed lawyer engaged in sufficient activities in the state, or created a
continuing relationship with the California client that included legal duties and obligations.” 949 P.2d at
5.

2. This interpretation does not “depend on or require the unlicensed lawyer’s physical presence in the state.”
Physical presence is a factor in evaluating the existence of a violation of Section 6125. “For example, one
may practice law in the state in violation of section 6125 although not physically present here by advising
a California client on California law in connection with a California legal dispute by telephone, fax,
computer, or other modern technological means. Conversely, although we decline to provide a
comprehensive list of what activities constitute sufficient contact with the state, we do reject the notion
that a person automatically practices law ‘in California’ whenever that person practices California law
anywhere, or ‘virtually’ enters the state by telephone, fax, e-mail, or satellite. ... We must decide each case
on its individual facts.” Id. at 5-6.

3. The statute is not limited to nonattorneys but applies to any person whether or not a licensed member of
another bar. Id. at7.

4. “By applying section 6125 to out-of-state attorneys who engage in the exlensive practice of law in
California without becoming licensed in our state, we serve the statute's goal of assuring the competence
of all attorneys practicing law in this state.” /d. at 8. (Citation omitted.)

5. The Supreme Court declined an invitation to carve an exception for a private arbitration, noting that the
Legislature had created an exception for international arbitration but had not enacted a similar exception
for private arbitration. /d. at 9.

6. The Federal Arbitration Act does not preempt Section 6125. Id.

7. “It is a general rule that an attorney is barred from recovering compensation for services rendered in
another state where the attorney was not admitted to the bar.” Id. at 10. “Because Birbrower practiced
substantial iaw in this state in violation of section 6125, it cannot receive compensation under the fee
agreement for any of the services it performed in California. Enforcing the fee agreement in its entirety
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would include payment for the unauthorized practice of law in California and would allow Birbrower to
enforce an illegal contract.” fd. at 11.°

8. “We agree with Birbrower that it may be able to recover fees under the fee agreement for the limited legal
services it performed for ESQ in New York to the extent they did not constitute practicing law in
California, even though those services were performed for a California client. Because section 6125
applies to the practice of law in California, it does not, in general, regulate law practice in other states.
Thus, although the general rule against compensation to out-of-state attorneys precludes Birbrower's
recovery under the fee agreement for its actions in California, the severability doctrine may allow it to
receive its New York fees generated under the fee agreement, if we conclude the illegal portions of the
agreement pertaining to the practice of law in California may be severed from those parts regarding
services Birbrower performed in New York.” Id. at 11. (Citations omitted.)

9. “Thus, the portion of the fee agreement between Birbrower and ESQ that includes payment for services
rendered in New York may be enforceable to the extent that the illegal compensation can be severed from
the rest of the agreement. On remand, therefore, the trial court must first resolve the dispute surrcunding
the parties' fee agreement and determine whether their agreement conforms to California law. If the
parties and the court resolve the fee dispute and determine that one fee agreement is operable and does not
violate any state drafting rules, the court may sever the illegal portion of the consideration (the value of
the California services) from the rest of the fee agreement. Whether the trial court finds the contingent fee
agreement or the fixed fee agreement to be valid, it will determine whether some amount is due under the
valid agreement. The trial court must then determine, on evidence the parties present, how much of this
sum is attributable to services Birbrower rendered in New York. The parties may then pursue their
remaining claims.” /d. at 13.°

Whatever one’s views of the merits of this case, the following statement was the attention-grabber:

For example, one may practice law in the state in violation of section 6125 although not
physically present here by advising a California client on California law in connection with a
California legal dispute by telephone, fax, computer, or other modern technological means.”

Birbrower is not the only attention-grabber in the UPL jurisprudence. Arbitration awards have been attacked
where the lawyer representing one of the parties was not represented by an attorney licensed in the jurisdiction.
Sirotzky v. New York Stock Exchange, 347 F.3d 985 (7" Cir. 2003) illustrates the point. This was a client-

¥ The Supreme Court determined that none of the exceptions to the general rule of nonrecovery of lees applied. The threa exceptions discussed were
(1) compensation for activities relaled to federal court practice; (2) services not involving a courtroom appearance; (3) a case where there has been full
disclosure that the lawyer was not licensed in the state. 949 P.2d at 10-11.

® For a rapid dissection of Bitower's reasening. see Gillers, Lessons from the Muitjjurisdictional Practice Commission: The Art of Making Change, 44
Ariz. L. Rev, 685, 688-90 {2002).

7 Birbrower was distinguished in Condon v. McHenry, 65 Cal.App.4™ 1138 (1% Dist. 1998). The case involved the award of fees to Colorado lawyers
rendering services to a Colorado resident who was co-executor of an estate probated in California. The Calilornia co-executor ¢hallenged the award
because the Colorado lawyers were not admitted in California. The court of appeal held that that the Colorado co-executor was permitled to choose
counsel, that it was reasonable to choose the Coloradoe lawyers because they did business where the co-executor lived and had done the legal work on
the estate plan of the decedenl, and that California law provided that the attorney for the executor “shall” receive compensation without exception for
the state of admission of the atterney. /d. at 1143. Birbrower was not applicable because the co-executor — the client — resided in Colorado, not
California, and his lawyers were in Colorado as well. /d. at 1146. And the principles set forth in Birbrower were aiso not controlling. Section 6125's
"goal is to protect California citizens “from incompetent or unscrupulous practitioners of law,” the court of appeal explained. Whether Colorado counsel
entered Califomia physically or “virtually,” the evidence was that communications wilh altorneys in California were made by telephone, facsimile, or
mail from Colorado, there was no evidence that Califomnia law was involved in the work in issue, and, in any event, non-California cfients do not have to
retain California lawyers to advise them on Califomnia law. /d. at 1147-48. An effort to defeat a retainer agreement based on the holding in Birbrower
was rejecled in Shapiro, Lifschitz & Schram, P.C. v. Hazard, 24 F.Supp.2d 66, 82 {D.D.C. 1988). The district court explained that California enforces
retainer agreements where pro hac vice admission is going lo be sought. The district court explained that retainer agreements with out-of-slate
attomeys ara enforceable as long as the attorneys comply with Califomia Rule of Court 986 and are admitied pro hac vice. But to be admitted pro hac
vice, a lawyer rmust first be retained by a client under California Rule of Court 983. The district court refused to put attomeys into the “impossible
situalion” of needing to be retained to seek admission bul veiding the relainer agreement because admission had not yet occurred.
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broker dispute that was arbitrated in Illinois. The broker prevailed but did not use Illinois-licensed counsel.
The client sued to upset the award on this basis but was not successful. There was a collateral issue involving
removal of the matter and remand to state court, but on the UPL issues, the Seventh Circuit had this to say:

We have had many cases, though more criminal than civil, in which a party complains about
not having a lawyer; but Sirotzky's is our first case in which a party who has a lawyer is
complaining that his opponent does not have a (licensed) lawyer. Ordinarily a litigant is
delighted to find himself up against an unrepresented party, or a party represented by a
defrocked or otherwise ineligible lawyer.

Yet the cases are divided on whether a judgment is reversible merely because one's opponent
was not represented by a licensed lawyer. Compare Alexander v. Robertson, 882 F.2d 421,
423-25 (9th Cir 1989), and Gomes v. Roney, 88 Cal.App.3d 274, 151 Cal.Rptr. 756 (1979),
holding that it is not, with Leonard v. Walsh, 73 HLApp.2d 45, 220 N.E.2d 57, 58 (1966); cf.
Jacobs v. Queen Ins. Co. of America, 51 S.D. 249, 213 N.W. 14, 15 (1927); State ex rel.
Mather v. Camnes, 551 S.W.2d 272, 288 (Mo.App. 1977), holding that it is. A rule of
automatic reversal is difficult to defend, bur Sirotzky's gripe is that at the arbitration hearing
Bernstein's New York lawyer was permitted to engage in tactics that an Hlinois lawyer would
be forbidden by the rules of ethics governing members of the Hlinois bar to engage in, and if
this is right it does suggest a way in which q litigant can be harmed by the unlicensed status
of his opponent’s lawyer. However, the procedures and evidentiary rules in arbitration are
matters for the arbitrators and the arbitration contract to determine, (citations omitted),
rather than for a court to impose. The rules of the New York Stock Exchange governing
arbitration do not even require parties to be represented by a lawyer, see Rule 614, Article XI
NYSE  Constitution and  Arbitration  Rules, June 2003, ar 17, hup//
www.nyse.com/pdfs/Rules.pdf; A Guide to Arbitration at the New York Stock Exchange, at 1-
2, hap:/fwww.nyse.com/pdfs/Guidelns2.pdf, let alone a licensed one, even if they are
institutions rather than individuals and hence would not in ordinary litigation be allowed to
proceed without a lawyer.

Id. at 989-30.

Appearing before a state agency without a clear pro hac vice admission process has also been problematic. In
Re Ferrey, T14 A.2d 62 (R.I. 2001) involved a pro hac vice request to the Rhode Island Supreme Court to
permit Ferrey, a Massachusetts attorney, to appear before the Energy Facility Siting Board and a request that
his admission be made nunc pro tunc to cover his earlier appearance before the Board, which had given Ferrey
permission to appear. The supreme court determined that only it could determine who is permitted to practice
in Rhode Island and explained that Rhode Island statutes prohibit a lawyer from receiving compensation for
legal services prior to a pro hac vice admission, and doing so would subject the recipient to criminal
prosecution. It then granted Ferrey’s motion to appear but not on a nunc pro tunc basis,® presumably
converting Ferrey's prior work to pro bono service.”

® The Rhode Island Supreme Court said it approved the pro hac vice request becauses the Board, believing it had the authority 1o do so, had previously
permitted Ferrey 1o appear, and it was not going to penalize Ferrey for his good faith belief in the Board's autherity. To approve the nunc pro tune
request, however, would be the equivalent of approving after the fact the UPL and “we are duty bound to follow (the) law and not blindly ignore or
condone past lransgressions thereof.” 774 A.2d at 65.

* Slightly more fortunate was Jeremy Flachs. A Virginia licensed lawyer, he entered into a retainer agreement with Somuah wha had been injured in an
automobile accident in Maryland. He neglecled to mention he was not admitied in Maryland. Flachs incurred a substantial amount of expense in
collecting and preserving evidence. Sormuah moved to Maryland akter the accident and Flachs sought to associate Wells, a Maryland lawyer, to assist
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Disgruntlement can also lead to a lawyer’s collision with the UPL statutes of a state. In April 2004, a grand
Jury in North Carolina indicated two Georgia lawyers on misdemeanor charges for the unauthorized practice of
law. The lawyers had conducted an investigation of the conduct of a college president in connection with the
eligibility of a college basketball player. The president was cleared of wrongdoing. The lawyers’ report
resulted in the reassignments of two faculty members. That upset other faculty members who resigned in
protest, which ultimately resulted in the resignation of the president who was the original subject of the
investigation. One of the faculty members, a lawyer, filed a grievance with the North Carolina Bar taking the
position that the Georgia lawyers were not licensed in North Carolina and thus were engaging in the
unauthorized practice of law in North Carolina. He sent a copy of the grievance to the county district attorney
who secured the indictment.'®

Against this backdrop of uncertainty and disparity,'' one can readily see why MIP rules were and are needed.
Model Rules 5.5 and 8.5 were drafted to attempt to reduce the uncertainty and create uniformity.'

MODEL RULE 5.5 STILL RECOGNIZES STATE REGULATORY SUPREMACY

Model Rule 5.5 recognizes the supremacy of state judicial regulation in limiting the ability of lawyers to
practice law in jurisdictions where they are not licensed to practice.” Rule 5.5(a) and (b) provide:

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or other
systematic and continuous presence in this jurisdiction for the practice of law; or

him. During a meeting with Flachs and Wells, Somuah was told by Flachs that he was not licensed lo practice in Maryland. Wells decided not to
accept the case. Somuah then discharged Flachs who wrote Somuah demanding payment for the time he spent and the expenses he incurred. The
Maryland Court of Appeals held that Somuah rghtiully discharged Flachs. Somuah v. Fiachs, 721 A.2d 680, 682, (Md. Ct. App. 1998). But it
determined that his investigative work, primarily consisting of “gathering evidence and preserving evidence in order to analyze (Somuah's) potential
claims” did nol constitute the UPL where Flachs did not hold himself out to the pubic as an attorney licensed in Maryland and did not have an office in
Maryland. Jd. al 690. It further held that Flachs was enfilled to recovery on a quantum meruit basis but that he could nol maintain any action for
compensation until Somuah recovers in her action. /d. at 690-693. Cf. ZA. v. San Bruno Park School District, 165 F.3d 1273, 1276 (9‘" Cir. 1999)
[citing Birbrower, relusing lo award altomeys fees for successful adminisiralive resolution of a dispute involving a child’s special edusation placement
where the attorney assisting Lhe child's parent was not admitted in Califernia: “On balance, the equities favor application of the law forbidding the
unauthorized practice of law and denying recovery of attomey fees to those lawyers unauthorized lo practice in state proceedings.”)

" This information comes from an aricle from the Fulton County Daily Reporl of Aprl 8, 2004, reprinted at
hitp:/hwww.law.comifjsp/article. jsp?id=1081348826442.

" For interested readers, numercus other cases are discussed in Clark, supra, The Two Faces of Multi~Jurisdictional Practice and Barker,
Extrgjurisdictional Practice by Lawyers, 56 Bus. Law. 1501 (2001) and which can also be found at hitp://www.abanet.org/cprimjp-home.html.

"2 It must be noled that UPL rules traditionally have not been uniformly enforced. The ABA Standing Committee on Client Protection conducted a
survey of UPL Committees in 2004. Questionnaires were sent lo all jurisdictions in the United States and 36 jurisdictions responded. The survey
results reflected that, “Twenty-three jurisdictions actively enforce UPL regulations, although some jurisdictions indicate that insuMicient funding makes
enforcement difficult. Ten jurisdictions stated that enforcement is inactive or non-existent. For example, because of limited rescurces, Califonia
reported that it only investigates a few UPL cases per year.” According to the survey results, the Florida Bar “leads the country in funding UPL
enforcement, spending approximately $1.4 million annually.” This compares to $100 for Wyoming, $3,500 for Colorado, $5,000 for Virginia, and
$5,900 tor Arkansas among states with lower UPL enforcement budges. Bear in mind that UPL enforcement would relate to the offering of legal
services by non-lawyers as well as by nonadmitted lawyers. The Standing Committee on Client Protection's Report also idenlifies how jurisdictions
define "the praclice of law,” lhe remedies available, the identily of the enjorcement authorily (the State Bar or attomey generals, county attomeys, or
district attormeys}, and the nature of nonlawyer permitted activilies among other of the state-by-state survey resulls. 2004 Survey of Unficensed
Practice of Law Committees, ABA Standing Committee on Client Protection, December 2004, which can be located through
http:ffwww.abansl.org/cprhiome.hitml, Survey results are@ presented in  chats by state and survey question at
http:/www.abanet.org/epriclientpro/2004UPLSURVEYRESULTS Charll.pdt and hip://www.abanet.org/cor/clientpro/2004UPLSURVEY Chartll.pdt.

'3 See Leis v. Flynl, 439 U.S. 438, 442 (1979) ("Since lhe faunding of the Republic, the licensing and regulalion of lawyers has been left exclusively lo
the States and the District of Columbia within their respective jurisdictions.”).
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(2) hold out to the public or otherwise represent that the lawyer is admitted to
practice law in this jurisdiction.

The Comment to Model Rules 5.5(a) and (b) does not meaningfully illuminate the breadth of these rules.
Comment [4] does caution, however, that, “Presence may be systematic and continuous even if the lawyer is
not physically present here.” If a lawyer has a client in a state in which the lawyer is not licensed and the
lawyer advises that client by telephone on matters related to that state’s law, week-in and week-out, but the
lawyer rarely visits the client, does that represent a “systematic and continuous presence”™? Based on this
comment, it may.'* That’s where the exceptions to the UPL come in.

EXCEPTIONS TO THE UPL UNDER MODEL RULE 5.5(C)

What does it mean in Rule 5.5(a) 1o “practice law™? Model Rule 5.5(c) answers this question by identifying
four circumstances in which a lawyer may provide legal services “on a temporary basis”'® in a jurisdiction in
which the lawyer is not licensed. Model Rule 5.5(c) states:

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide legal services on a temporary basis in this
Jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this
Jjurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this
or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law
or order to appear in such proceeding or reasonably expects to be so authorized;

{3) are in or reasonably related to a pending or potential arbitration, mediation, or other
alternative dispute resolution proceeding in this or another jurisdiction, if the services arise
out of or are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer
is admitted to practice and are not services for which the forum requires pro hac vice
admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to
the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

" The first exception is traditional—affiliating with involved local counsel insulates one from a UPL claim.
There is now, however, a threshold minimum: the local counsel must “actively participate” in the matter.'®

% If presence can be “systematic and contineous” without a physical aspect lo it, lhen arguably “presence” is equivalent to “contact” or
“communication,” and week-in, week-out communication and conlact may then be regarded as “systematic and continvous.” Unless the client
complains, or another lawyer raises the issug, the likelihood of UPL review of this conduct is remocte.

'S Comment [6] gives more expanse to the words “temporary basis” than might be inferred by the lext in the rule: “There is no single lest to determine
whether a lawyer's services are provided on a “tlemporary basis™ in this jurisdiction, and may thersfore be permissible under paragraph (c). Services
may be “temporary” even though the lawyer provides services in Lhis jurisdiction on a recurring basis, or for an extended period of time, as when the
lawyer is representing a client in a single lengthy negotiation or litigation.” So, a “systematic and continuous™ presence can occur without a physical
presence in the jurisdiction and services may be tlemporary even if they are recuming or provided for an extended period of time in the jurisdiction. The
UPL case law will have Lo fill lhe large gap between these two concepts.

'® ©f Servidone Construction Corp. v. St Paul Fire & Marine Insurance Company, 911 F.Supp. 560 (N.D.N.Y. 1985). In this case, Goddard was
licensed 1o praclice in Maryland, and two federal courts, but was not admitted in New York. He maintained an office in New York--his only office--as a
partner with a lirm called Goddard & Blum, which had several atterneys admitted in New York. He performed legal services for Servidone in New York,
but never appeared in a New York court on behalf of Servidone. Goddard had a contingent fee agreement with Servidone on a elaim against St. Paul.
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Outside of litigation, one has difficulty conéeiving of circumstances when the “active participation” test will
ever be evaluated unless an opposing lawyer decides he or she has an ethical obligation to raise a UPL issue
where the nonadmitted lawyer is not using local counsel’s services, or not using them encugh, whatever
“enough” may mean in a given set of circumstances.'’

The second exception is cryptically written but Comments [9]-[11] essentially provide that pro hac vice
admission or appearance before a tribunal or agency under rules permitting such an appearance, work in
anticipation of such appearances, and discovery ancillary to a proceeding in another jurisdiction would be
ethically permissible in a jurisdiction for a lawyer not licensed in that jurisdiction:

[9] Lawyers not admitted to practice generally in a jurisdiction may be authorized by law or
order of a tribunal or an administrative agency to appear before the tribunal or agency. This
authority may be granted pursuant to formal rules governing admission pro hac vice or
pursuant to informal practice of the tribunal or agency. Under paragraph (c)(2), a lawyer
does not violate this Rule when the lawyer appears before a tribunal or agency pursuant to
such aurhority.m To the extent that a couwrt rule or other law of this jurisdiction requires a
lawyer who is not admitted to practice in this jurisdiction to obtain admission pro hac vice
before appearing before a tribunal or administrative agency, this Rule requires the lawyer to
obtain that authority.

[10] Paragraph (c)(2) also provides that a lawyer rendering services in this jurisdiction on a
temporary basis does not violate this Rule when the lawyer engages in conduct in
anticipation of a proceeding or hearing in a jurisdiction in which the lawyer is authorized to
practice law or in which the lawyer reasonably expects fo be admitted pro hac vice.
Examples of such conduct include meetings with the client, interviews of potential witnesses,
and the review of documents. Similarly, a lawyer admitted only in another jurisdiction may
engage in conduct temporarily in this jurisdiction in connection with pending litigation in
another jurisdiction in which the lawyer is or reasonably expects to be authorized to appear,

including taking depositions in this jurisdiction."g

Funds were interpleaded into the United States Court of Federal Claims by St. Paul, and Goddard, who had by then been discharged by Servidone,
sought o obtain a periton of his fee under a retainer agreement that he alone had entered into with Servidone, since Goddard & Blum had not yet been
formed. St. Paul opposed the effort 1o recover fees claiming the relainer agreament was unlawful because Goddard engaged in the UPL. Goddard
used the affilialion with Goddard & Blum as a shisld to protect him from the UPL claim but insisted that he alone was enlitled to funds under the
retainer agreement as Servidone's sole legal represenlative. Jfd. al 572. The district court held that Goddard's insistence that he alone was
Servidone's legal represenlative and thal Servidone was not a client of Geddard & Blum was fatal on the UPL claim. The fact that Goddard “may have
relied upen the assistance of” colieagues at Goddard & Blum admitted in New York “does not change the fact that Servidone did not centract with
Goddard & Blum for its services.” /d. at 575. It further held that his prosecution of Servidone’s claim in the United States Court of Federal Claims and
the United States Court of Appeals for the Federal Circuit without New York counsel was not a defense, that the retainer agreement was thus unlawful,
that he therefore had no lien for services performed under the agreement and could not maintain an aclion in quantum meruil. Id. at 576.

7 Model Rule 5.5(a) provides: “A lawyer shall not practice law in a jurisdiction in viclation of the regulation of the tegal profession in that jurisdiction, or
assist another in doing s0." Mode! Rule 8.3(a) provides that, “A lawyer who knows that another lawyer has commilted a violalion of the Rules of
Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in olher respects, shall inform
the appropnate professional authority.” Rule 8.4 provides that, "It is professional misconduct for a lawyer lo: (a) violale or attempt to violata the Rules
of Prafessional Conduct, knowingly assist or induce ancther to do so, or do so through the acls of another;..." If Rule 5.5(c){(1} is being used as the
safe harbor to avoid the UPL and if the local counsel is not actively participating, does the local counsel have a duty to report the nonadmitied counsel
under Model Rules 8.3{(a)? Or if the nonadmitted lawyer's “honesty, trustworthiness or filness" as a lawyer is not in issue, must the local lawyer
withdraw so as to not knowingly assist the nonadmitted lawyer in viclating the rules of professional conduet?

® Sea Seitzinger v. Communily Health Network, 2004 WI 28, 676 N.W.2d 426, 437-38 (2004) where the Supreme Court of Wisconsin delermined in a
4-3 decision that a doctor could not relain a New Jersey lawyer lo represent the doctor in a hospital peer-review proceeding where the hospital's by-
laws permitted the doclor to have counsel. The supreme cour interpreted the by-laws to refer to Wisconsin counsel, Pro hac vice admisston was not
permitted because Wisconsin's Supreme Court Rule 10.03(4) allowing lor pro hac vice admission was determined to be applicable to a court. /d. 676
N.W.2d at 437. As discussed below, Wisconsin is a state where there is a recommendation pending to adopt a rule similar to Rule 5.5,

" Would the result in Kennedy v. Bar Association of Monlgomery Gounty, Inc., 561 A.2d 200 (Md. Ct. App. 1589) be different under Model Rule 5.5?
Kennedy was licensed in Washington, D.C., but evaluated cases from an office tn Maryland. The court of appeals held that triaging for clients from an
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[11] When a lawyer has been or reasonably expects to be admitted to appear before a court
or administrative agency, paragraph (c)2) also permits conduct by lawyers who are
associated with that lawyer in the matter, but who do not expect to appear before the court or
administrative agency. For example, subordinate lawyers may conduct research, review
documents, and attend meetings with witnesses in support of the lawyer responsible for the
litigation.”°

The third exception allows a lawyer to participate in a dispute resolution process without being licensed in the
jurisdiction.” In a litigation setting, a lawyer employed to participate in a mediation who has not been
admitted for the matter should be mindful of the admonition in Comment [12]: “The lawyer, however, must
obtain admission pro hac vice in the case of a court-annexed arbitration or mediation or otherwise if court rules
or law so require.”22

The fourth exception potentially gives a lawyer such wide latitude that the prohibitions contained in
Rules 5.5(2) and (b) become meaningless. Comment [13] does nothing more than restate the rule:

[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to provide certain
legal services on a temporary basis in this jurisdiction that arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted but are not
within paragraphs (c)(2) or (c)(3). These services include both legal services and services
that nonlawyers may perform but that are considered the practice of law when performed by

lawyers.23

Comment [14] is more thoughtful and attempts to set forth factors that demonstrate that the services to be
provided in the jurisdiction in which the lawyer is not licensed “arise out of” or are “reasonably related” to the
lawyer’s practice in a jurisdiction in which the lawyer is admitted. Comment [14] gives these examples:

1. The lawyer’s client “may have been previously represented by the lawyer, or may be resident in or have
substantial contacts with the jurisdiction in which the lawyer is admitted.”

2. The matter, although involving other jurisdictions, “may have a significant connection with that
jurisdiction.”

3. “Significant aspects of the lawyer’s work might be conducted in that jurisdiction or a significant aspect of
the matter may involve the law of that jurisdiction.”

4. The client’s activities or the legal issues “involve multiple jurisdictions, such as when the officers of a
multinational corporation survey potential business sites and seek the services of their lawyer in assessing
the relative merits of each.”

office in Maryland represented the unauthorized practice of law in Maryland: “Kennedy may not ulilize his admission 1o the bar of the federal court in
Maryland, or his admission in Washington D.C., as a shield against injunclive relief by asserting he will operate a triage. He is not permitted to sort
through clients who may present themselves at his Maryland office and represent only those whosa legal matters would require suit or defense in a
Washington D.C. court or in the federal court in Maryland because the very acls of interview, analysis and explanation of legal rights constilute
praclicing law in Maryland. For an unadmitted person to do so on a regular basis from a Maryland principal office is the unauthorized practice of law in
Maryland.” Jd. at 210. Probably not. The regularity of the activities in Maryland seems fatal.

2 MJP Commission Report 2012, p. 3

' The condition—"if the services arise out of or are reasonably related 1o the la\;vyel’s practice in a jurisdiction in which the lawyer—presumably will
never pose an obstacle to participation in a dispute resolulion process.

2 MJP Commission Report 201a, p. 3.
& MJP Commission Report 201a, p. 3.
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5. The services “mnay draw on the lawyer's recognized expertise developed through the regutar practice of
law on behalf of clients in matters involving a particular body of federal, nationally-uniform, foreign, or
international law.”

These examples, however, do not address the meaning of a “temporary basis” in the introductory paragraph to
Rule 5.5(c). As noted earlier, Comment [6] says that there is no “single test” to determine whether a lawyer’s
services are provided on a temporary basis. This Comment adds that services may be “temporary” “even
though the lawyer provides services in this jurisdiction on a recurring basis, or for an extended period of time,
as when the lawyer is representing a client in a single lengthy negotiation or litigation.” In the example used
above--a lawyer who gives telephone advice regularly to a client on legal issues in a jurisdiction in which the
lawyer is not licensed from the lawyer’s office in a jurisdiction in which the lawyer is licensed--Comment [6]
might offer a safe harbor. But what if the state bar does not adopt Comment [6], and there is nothing to guide a
reviewing grievance committee or court of what it means to provide services on a “temporary basis”? In
addition, one might argue that the introductory paragraph to Rule 5.5 uses the phrase, “in this jurisdiction.”
Does that mean a physical presence?™ If it does, then none of the exceptions to the UPL in Rule 5.5 would be
applicable to a telephone practice, sending the lawyer back to Rule 5.5(b) where the question would be: is the
lawyer’s “telephone practice” a “systematic and continuous presence”? Echoing the California Supreme Court
in Birbrower, Comment [3] says this requirement can be violated without a physical presence. Lawyers in this
type of out-of-state client relationship should be alert not just to the rule adopted by the client’s jurisdiction but
also to the scope of the comment(s), if any are adopted.

EXCEPTIONS FROM THE UPL FOR LAWYERS FOR AN ORGANIZATION OR AS
AUTHORIZED BY FEDERAL LAW OR THE LAW OF THE JURISDICTION

Finally Rule 5.5(d) addresses in-house counsel and allows them to practice law as long as the legal services are
provided to the lawyer’s employer or its organizational affiliates. It also applies to government counsel and to
unadmitted lawyers authorized by federal law or a law of the jurisdiction to provide legal services:

(d) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide legal services in this jurisdiction® that:

(1) are provided to the lawyer’s employer or its organizational affiliates and are not
services for which the forum requires pro hac vice admission;”’ or

(2) are services that the lawyer is authorized to provide by federal law or other law
of this jurisdiction.

2 MJP Commission Report 201a, p. 3-4.

® Cf Fought & Company, inc. v. Steel Engineering and Erection, Inc., supra, 951 P.2d at 498 (holding that in-house's collaboration from Oregon with
counsel in Hawaii did not represent the rendering of legal services within the jurisdiction of Hawaii).

% Does an in-house counsel in Oregon provide legal services in Hawaii where the in-house counsel's employer, Fought, retained Hawaii counsel who
handled [itigation in Hawaii and in-house counsel provided legal services only from Oregon, did not draft or sign any papers filed during an appeal, did
not appear in court, and did not communicate with other parlies on Foughl's behall? No, according to Fought & Company, Inc. v. Steel Engineering
and Eraction, Inc. et al., 951 P.2d 487 (Haw. 1998). Fought was allowed to recover attomeys fees authorized by contract, where the attornay fees
included time spent on the matter by Foughl's in-house counsel. The pary opposing the fees had argued that the in-hcuse counsel's services were
performed in the jurisdiction of Hawaii and since the in-house counsel was not admitted in Hawail, the fees could not be recovered. But the supreme
court held that collaboraling with Hawaii counsel from Oregon did not represent service “within the jurisdiction” of Hawaii and rejecled the argument.
Id. at 498,

" The ABA maintains a chart of how Rule 5.5(d){1) is faring in the states. See hitp:/www.abanet.org/cor/mjp-home_ htrl (seroll to the link “in house
counse!” under “Charts on State Adoption of MJP Proposals).
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Comment [16] gives a good explanation of the reach of, and rationale underlying, Rule 5.5(d)(1) but cautions
the lawyer against providing personal legal services to colleagues in the jurisdiction:

Paragraph (d)(1) applies to a lawyer who is employed by a client to provide legal services to
the client or its organizational affiliates, i.e., entities that control, are controlled by, or are
under common control with the employer. This paragraph does not authorize the provision of
personal legal services to the employer’s officers or employees.® The paragraph applies to
in-house corporate lawyers, government lawyers and others who are employed to render
legal services to the employer The lawyer’s ability to represent the employer outside the
Jurisdiction in which the lawyer is licensed generally serves the interests of the employer and
does not create an unreasonable risk to the client and others because the employer is well
situated to assess the lawyer’s qualifications and the quality of the lawyer’s work.”

The exception in Rule 5.5(d)(2} recognizes the supremacy of federal law authorizing the lawyer to render legal
services authorized by federal law.”® Comment [18] explains that “other law” includes “statute, court rule,

executive regulation or judicial precedent.“31

One has to engage in considerable deliberation to identify what a lawyer cannot do under Rules 5.5(c) (on a
temporary basis) and 5.5(d) (on a permanent basis)" in a jurisdiction in which the lawyer is not licensed.*

“ Presumably, a real property lawyer for a company nof licensed in Ihe jurisdiction would be prohibited from assisting a colleague wilh a real estate
closing in the jurisdiclion to the extent that legal services are needed in connection with the closing. Cn the other hand, if the transaction will take place
in the jurisdictiort in which the lawyer is licensed, even if the lawyer is nol physically located there, the lawyer should be able to render the legal advice.

# MJP Commission Report 201b, p. 4.

* \llustratively, federal regulations allow a lawyer admitied in any state or territory to practice before-the Palenl and Trademark Qffice. See The Florida
Bar v. Sperry, 373 U.S. 379 (1963). One commentator has suggested that Model Rule 5.5{d)(2) allows out-of-state lawyers to give advice on federal
law issues, Needham, Multijursdictional Practice Regulations Goveming Attorneys Conducting a Transactional Practice, 2003 |l L.R. 1331, 1373
{http/home.law. viuc.edufirev/publications/2000s/2003/2003_5/needham.pdf), but the language of Model Rule 5.5(d)(2) appears more narrow than
this interpretation, which would appear to be encompassed instead by Model Rule 5.5{(c}{2}-(4). However, federal couris decide who may practice
before them. Sperry, supra, 373 U.S. at 383-84. Even disbamment by a state does not automatically preclude a lawyer from practicing before a federal
court. in Re Lite Ray Really Corp., 257 B.R. 150, 153 (S.D.N.Y. 2001) (citations omitted). However, bankruptey lawyers seeking to establish a
“lederal exceplion” to the UPL under slate law have had mixed success where they were not in good standing or were not admitted in the state
jurisdiction where the bankrupicy court was located. Compare In re Peterson, 163 B.R. 665, 673-675 (D. Conn. 1994} (lawyer not admitted in
Cenneclicut who had an office in Cennecticut required o disgorge fees for, among other reascns, the UPL where he gave bankrupley advice to
deblors as well as advice on state foreclosure laws, and prepared the bankruptey pelition, schedules and statements, negotiated with creditars,
corresponded with a receiver under Connecticul law, and appeared in the banksuplcy court); In Ae Lite Aay Realty Corp., supra, 257 B.R. at 155-57
{denying motion by deblor lo relain attorney under the bankruptey laws where atlorney had been suspended by New York from practicing law but
remained in good standing in the bar of the Southern District of New York and failed to associate local counsel. “His lederal court admission...does not
permit him to open an office and practice generally, even if his practice is limited 1o bankrupltcy”) Rittenhouse v. Delta Home Improvement, Inc., 255
B.R. 294, 298-59 (W.D. Mich. 2000) (credilor successiully obtained order requiring disgorgement of fees and payment of a fine where lawyer limited his
practice to bankruptcy but was not admitted in Michigan and necessarily had to offer legal advice on Michigan law as part of his bankruptcy practice)
with In re Mendez, 231 B.R. 86, 90-92 (B.A.P. 9" Cir. 1999) affd 230 F.3d 1367 (8" Cir. 2000) {(unpublished) (trustee's effort to recover fees paid by
debtor to attomey failed where attomey was admitted to practice in lllinois, not Arizona, but was admitted to practice in the District of Arizena, and did
not maintain an office In Arizona and where lhere was no evidence regarding the scope and nature of attomey’s legal activities in Arizona); in re Poole,
202 F.3d 618, 622 (9" Cir. 2000) (attorney not admitted in Arizona but admitted to praciice In the district court was entilied to compensation for his
services against claim by trustes that he should be disallowed fees; proper method to challenge lawyer's right to praclice is o seek lawyer's
suspension or disbarment from the practice of law in the District of Arizona using procedures “that comport with Due Process™. In the past, states
have not looked kindly on lawyers opening offices to praclice bankruptcy or federal tax law in a state where they were not admitted. Aftomey
Grigvance Commission of Maryland v. Harris-Smith, 737 A.2d 567, 573-74 (Ct. App. Md. 1999) (bankruptcy); Ranta v. McCarney, 391 N.W.2d 161,
162 n.1 (N.D. 1986} {tax law). In Spanos v. Skouras Thealres Corp., 364 F.2d 161, 170 (2™ Gir. 1966) (en banc), the Second Circuit invoked the
privileges and immunities clause of the United Slates Censtitution in holding that no state “can prohibit a citizen with a federal elaim or defense from
engaging an out-of-slate lawyer lo collaborate with an in-state lawyer and give legal advise conceming it within the state.” The case arose out of an
effort by a former client, following an antitrust settlement, o avoid paying a contingent fee required under a contract with an antitrust lawyer. The court
ot appeals agreed with the district court that had the former counsel been involved in the litigation and sought to be admitted pro hac vice, the motion
would have been granted. In Leis v. Flynl, supra, 439 U.S. at 442, n.4, the Supreme Court stated that the privileges and immunities portion of the
opinion “must be considered to have been limiled, if not rejected entirely,” by Norfolk & Westem A. Co. v. Beatly, 423 U.S. 1009 (1975). Beatty was a
per curiam affirmance of a judgment of the district court, 400 F.Supp. 234 (S.D. llIl. 1975) which limited out-of-stale lawyers o a supporting role in the
triat of a Federal Employers’ Liability Act matter, as a condition of their admission pro hac vice. In distinguishing Spanos, the district court had said that
some of the language in Spanos was nol necessary to the decision and cited the dissent of Judge Lumbard in Spanos for the proposition that courts
have the power to regulate those who practice before them. Id. at 237.

31 MJP Commission Report 201b, p. 4.
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The key interpretive issue will likely come from Rule 5.5{c){(4) and will likely focus on the scope of “services”
that “arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice.” If the focus is on the nexus of a transaction to, or the location of the client in, the
Jjurisdiction in which the lawyer is admitted, the interpretation will be more limiting. If the focus is on services
“related” to the lawyer’s practice, the interpretation could be more expansive. A Kentucky real estate lawyer
could argue that a closing in Ohio on land located in Ohio is “related to” the Kentucky lawyer’s real estate
practice even if it is for a client not located in Kentucky.*

But let’s look at something lawyers routinely do: interviewing a witness. Interviewing potential witnesses is
specifically discussed in Comment [10] as contemplated by Rule 5.5{c)(2) but should also be embraced by
subsections (c)(3) and (c)(4). Hence, an in-person contact with, for example, a former employee in a
jurisdiction in which the lawyer is not licensed in connection, say, with future litigation, apparently is regarded
as the multijurisdictional practice of law. Does talking by telephone or writing to or e-mailing that same
former employee from a jurisdiction in which the lawyer is licensed also represent the multijurisdictional
practice of law? Apparently not. Given the use of the phrase “in this jurisdiction” in new Rule 5.5(c), in the
case of a contact with a former employee, at least new Rule 5.5 appears to envision a physical presence in the
jurisdiction in which the lawyer is not licensed. And as long as such contacts are episodic, as they presumably
would be, they should not amount to a “systematic and continuous presence” under Rule 5.5(b)(1).

* The Professional Guidance Committee of the Philadelphia Bar Organization randered an opinion daled August 4, 2004 interpreting Pennsylvania's
new Rule 5.5(d) which is virlually idenlical to Model Rule 5.5{(d) (see infra). Opinion 2004-6 states that a lawyer not admitted in Pennsylvania but
admitted to the Federal Immigration Court could maintain an office in Pennsylvania provided he limit his practice to immigration work. The Commitiee
looked to Comment [15] to Model Rule 5.5(d) even though Pennsylvania did not adopt the Comments. The lawyer was reminded that any
advertisements, business cards and the like musl nole that the lawyer is not admitted in Pennsylvania and his practice is limited to immigration matters.
See hiip:/www.philabar.org/public/ethics/displaysthics.asp?id=21484912162004. Virginia recently affirmed its simitar rule. Virgina UPL Opinion 201
October 1, 2001} hitp://www.vsb.crg/profquides/upliopinionsfupl ops/up! op201.htmi {citing UPL Op. 55 {1983). Cf. Ginsburh v Kovrak, 138 A.2d 885
(Pa. 1958) {per curiam) (alfimning an injunction prohibiting Kovrak from the UPL including, among other things, maintaining an office in Philadelphia,
but modifying the injunction so as not to prohibit Kovrak from appearing in the Eastem District of Pennsylvania where Kovrak was admitted).Ses also
Surrick v. Killion, Civ. No. 04-5668 (E.D. Pa. Aprl 18, 2005). Surrick had been suspended by the Pennsylvania Supreme Cour, and, because of
reciprocity, by the Eastern District of Pannsylvania. He served out his federal suspension, which was shorter than his slale suspension. He obtained
readmission to federal cour, but did not apply for readmission to practice in Pennsylvania. In August 2004, the Pennsylania Supreme Court ruled in
Office of Disciplinary Counse! v. Marcone. 855 A.2d 654 (Pa. 2004) that a suspended attomey could not operate in Pennsylvania a law practice limited
to federal court matters. Surrick argued that this policy violated the supremacy clause. The district court agreed holding that Pennsylvania may not
prehibit a non-admitted attormey from having an office dedicaled solely to praclice in lederal court. But it placed numerous restrictions on Surrick
related to signage and limitations on business cards and the like thal his praclice was restricted to the Eastern Distiict, said he could not provide legal
advice on slate law matters and must “promptly” tell clients of the limitation on his praclice wilh respect to state law matters, and had to tell clients that
they could raise ethics complaints with the chief judge of the Eastem District in addilion to state disciplinary authorities. Surrick also had to seek
reinstatemenl to the Pennsylvania bar. The district court permitted Surrick o have a website with the appropdate disclaimer, even though it
acknowledged the expansive nature of such a form of advertising. hitp://www.paed.uscourts.govidocuments/opinions/05D0490P . pdt (p. 17-25).

® See cases ciled in n.30 for a discussion of the difference between services authorized by federal law — penmissible in a slate in which the lawyer is
not admitted as Sperry holds — and the regular presence of a nonadmitted lawyer in a slale where the nonadmitted lawyer is seeking only to do work in
federal court. See also Kennedy v. Bar Association of Monlgomery County, Inc., supra, 561 A.2d at 211: “We will not go so far as to say that it is
theorelically impossible for Kennedy to maintain a principal office in Maryland exclusively for engaging in a praclice before the federal court in
Maryland....It seems, however, that it would be practically impossible do so0.” Nonelheless, the Maryland Court of Appeals modified an injunction
barring a Washington, D.C.-admitted attorney from engaging in the UPL in Maryland to permit the attomey to present 1o the Montgomery County circuit
court “any propesal for modification whereby Kennedy, without holding himself out as praclicing law in Maryland, could first pinpoint clients whose
specific matters actually required counsel before those courts Kennedy is currently admitted to praclice, and thereby could fimit his legal representation
in Maryland to those specific matters.” /d. Virginia fermerly had declared that it was the UPL lor a non-Virginia attormey to render legal advice in
Virginia on Lhe law of the lawyer's home jurisdiction and had prohibited a Washington, D.C., attorney from moving his practice to Virginia to handle
exclusively federal matters none of which involved Virginia law. Virginia UPL Ops. 107 and 100. Bolh opinions were overruled by UPL Op. 158 (1596).
See Virginia UPL Opinion 201, n. 1 (2001) at hitp://www.vsb.org/profguides/uplfopinions/upl ops/upl op201.himl.

3 Cf. Lozoff v. Shore Heights, Ltd., 362 N.E.2d 1047, 1048-49 (lil. 1977). In this case, Lozofl, a Wisconsin lawyer nol admitted in lllincis, approached
Mingis counsel for a seller of land located In lilinois to effect a sale to Aldridge, an lllinois company. Seller entered into a letter agreement with Lozof
that established he would be paid $65,000 as attomeys’ lees in connection with the sale. Seller entered into an agreement 1o sell the land but
differences between the seller and Aldridge arose and Aldridge elected not to close. Lozofl sought his lze from seller who refused, so Lozoff sued and
won a jury verdict. The appellate court reversed delermining that Lozoff was not enlitled 1o a fee because he was not admitted in lllincis. The supreme
court held that Lozoff engaged in the practice of law in lNinois, that lllinois's pro hac vice rule did not embrace transacticns, and that lllinois law barred
the allowance of legal less for persons cther than licensed altorneys, and affirmed. Apart from the amount of the fee sought in relation to a transaction
that did not occur, this result is questionable under Model Rule 5.5.
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QUID PRO QUO DUAL AUTHORITY TO DISCIPLINE UNDER MODEL RULE 8.5

While the scope of services a lawyer can offer in a jurisdiction in which the lawyer is not licensed appears
quite broad, there is a trade off for this privilege. It appears in Model Rule 8.5, which now provides that the
lawyer can be subject to discipline in the state in which the lawyer is not licensed but is practicing law or offers
to do so:

A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this
Jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction. A
lawyer may be subject to the disciplinary authority of both this jurisdiction and another
Jurisdiction for the same conduct.

Comment [1] to Rule 8.5 establishes two additional critical points:

A lawyer who is subject to the disciplinary authority of this jurisdiction under Rule 8.5(a)
appoints an official to be designated by this Court o receive service of process in this
Jurisdiction. The fact that the lawyer is subject to the disciplinary authority of this
jurisdiction may be a factor in determining whether personal jurisdiction may be asserted

.o 35
over the lawyer for civil matters.

In other words, if Comment [1], or a variation of it, is adopted by the state in which the lawyer provides or
offers to provide legal services, the lawyer has consented to an agent for service of process designated by the
state’s supreme court and may find himself or herself within the jurisdictional long arm of the state’s courts in
a civil proceeding, should the lawyer’s conduct give rise to a civil claim.*

Under Rule 8.5(b), if, in fact, “legal services” are provided “in this jurisdiction,” the choice-of-law rules for the
exercise of disciplinary authority are as follows:

(1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the
- tribunal sits will be applied unless the rules of the tribunal provide otherwise.

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, or, “if the
predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to
the conduct.” There is an exception to this rule. “A lawyer shall not be subject to discipline if the lawyer’s
conduct conforms to the rules of the jurisdiction in which the lawyer reasonably believes the predominant
effect of the lawyer’s conduct will occur.”

To illustrate how these choice-of-law rules might work, let’s look again at the propriety of a contact with a
former employee of an organization. Model Rule 4.2 would govern the lawyer’s conduct and while most states
permit contacts with former employees subject to the utmost respect for privileged communications, some

* MJP Commission Report 201c, p. 2.

% Gomment [20] to the “Scope” of the 2002 Mode! Rules provides that viotation of a Model Rule should not itself give rise lo a cause ol action against a
lawyer or create any presumption in such a case that a legal duty has been breached. It maintains that lhe Rules are not designed lo be a basis lor
civil liability. The end of this comment, however, adds: “Nevertheless, since the Rules do establish slandards of conduct by lawyers, a lawyer's
viglation of a Rule may be evidence of breach of the applicable standard of conduct.” Lawyers should be mindful of this or comparable admenitions in
each state's rulas of professional conduct in evaluating risks associated with their interpretation of, and conduct under, a stale's rules of professional
conducl. CFf Crews v. Buckman Laboratories international, Inc., 78 5.W.3d 852 (Tenn. 2002) {complaint for relaliatory discharge by at-will employee
stated a cause of aclion under Tennessee law). Plaintiff was the assistant general counsel in a company and was allegedly lired by the company for
reporting that the company's general counsel was engaged in the unauthorized practice of law. The duty not to aid a non-lawyer in the unauthorized
practice of law under Disciplinary Rule 3-101(A) is "a clear public policy” that supponts a retaliatory discharge claim, the supreme court held. /d. at 864,
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states limit the contact.”” So let’s assume a contact with a former employee and evaluate how Rule 8.5(b)
would identify the applicable law:

1. In litigation, the rules of professional conduct of the court where the litigation is pending will control the
conduct of the lawyer making contact with a former v::mployee:.38

2. In any other tribunal where rules of professional conduct are identified, those rules will govern.

3. It is unclear whether “rules” will include contract terms in an arbitration process that is designed by the
parties participating in the arbitration. If it does, the drafting of an arbitration agreement can set forth the
applicable rules of professional conduct and those, presumably, should control the conduct. If it does not,
the rules of the jurisdiction in which the tribunal sits will control.

4. A tribunal is defined in Model Rule 1.0(m) as denoting “a court, an arbitrator in a binding arbitration
proceeding or a legislative body, administrative agency or other body acting in an adjudicative capacity.”
Other forms of alternative dispute resolution that may involve fact gathering (a facilitated mediation with
a discovery component or a nonbinding arbitration) apparently are not covered by this definition. Hence,
if the contact is made outside the context of a “tribunal,” an attack on the propriety of the contact will be
determined by where the conduct occurred unless it can be shown that the “predominant effect of the
conduct” is in a different jurisdiction. Where the rules of the jurisdiction where the contact is made and
the jurisdiction in which the lawyer is licensed are the same, there should be no difference in the outcome.
Where the rules are more restrictive in the jurisdiction in which the contact is made thar in the jurisdiction
where the lawyer is licensed, the lawyer making the contact must evaluate the “predominant effect”
standard. For example, if the contact is a prelude to litigation that will be filed in the jurisdiction in which
the lawyer is licensed, where is the “predominant effect”? If the lawyer had made the contact after the
filing of an action, the rules of the court in which the action was filed would have controlled, If those
rules provide for the application of the state’s rules of professional conduct, the lawyer’s conduct would
be governed by those rules. Does that logic establish the jurisdiction of “predominant effect” if the
contact is made before litigation is filed? Or does this logic support a lawyer’s “reasonable belief” that the
lawyer’s conduct should be governed by the jurisdiction in which the lawyer is licensed?

As one can see, the choice of law can become a complicated exercise but, because of disciplinary issues, an
impoitant one.

CONFORMING THE RULES OF DISCIPLINARY AUTHORITY TQO CHANGES IN MODEL
RULES 5.5 AND 8.5

The ABA Model Rules of Lawyer Disciplinary Enforcement were also reviewed by the ABA House of
Delegates in 2002. The Ethics 2000 Commission Repon39 had originally explained:

Several states have adopted a bracketed provision in Rule 6 of the ABA Model Rules for
Lawyer Disciplinary Enforcement that provides disciplinary jurisdiction over “any lawyer not
admitted in this state who practices law or renders or offers to render any legal services in

¥ Ses, generally, Barkett, John, ed., Ex Parte Gontacts With Former Employees, Environmental Litigation Committee, Section of Litigation (2002)

* See Meschi v. iverson, 60 Mass. App. 678, BO5 N.E.2d 72, 75 (2004) (linding no abuse of discretion in denying a lawyer's motion to appear pro hac
vice because of the lawyers conduct under Mass. R.P.C 4.2: “More importantly, we do not disagree with the assessment of the molion judge that Mr.
Ryan skated perilously close to the line in his election to engage Loretta in conversation despite knowing that she was represented by counsel.”).

3 The 2002 edition of the Model Rules reftects the work of the Commission on Evaluation of the Rules of Professional Conduet, or the “Elhics 2000"
Commission. The Commission’s Report is ciled as “Amarican Bar Association, Commission on Evaluation of the Rules of Professional Conduct, Report
with Recommendation to the House of Delegates (Augusl 2001)." The Ethics 2000 Report is located at Altp/www.abanel. org/epr/ethics2k. himl.
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this state.” The Commission believes that this is an appropriate rule to adopt in the Model
Rules of Professional Conduct, given that a jurisdiction in which a lawyer is not admitted
may be the one most interested in disciplining the lawyer for improper conduct. There are a
number of ways in which discipline might be implemented, including making a disciplinary
record and sending it to states in which the lawyer is admitted and having those jurisdictions
impose reciprocal discipline. (Alternatively, if disciplinary authorities are ever given a
broader range of sanctions, e.g., fines, fee forfeiture or an award of damages, the disciplining
Jurisdiction could act on the lawyer directly.)

The House of Delegates approved changes in the ABA’s Model Rules for Lawyer Disciplinary Enforcement as
proposed by the MJP Commission. Rule 6 of the ABA Model Rules for Lawyer Disciplinary 'Enforcement,
addressing jurisdiction, was amended to include "“any lawyer not admitted in this state who practices law or
renders or offers to render any legal services in this state.”® Rule 22, addressing reciprocal discipline, was
amended to require a jurisdiction in which a lawyer is licensed to reciprocally enforce another jurisdiction’s
disciplinary decision, even if the lawyer is not admitted in that other jurisdiction, unless there are public policy
reasons not to approve reciprocal discipline.*'

Using the example above of contacts with former employees, it is unclear what would happen under the
disciplinary rules if state 2 limits contacts with former employees in a manner in which state 1 does not. The
referral to state 1 by state 2 contemplated by Disciplinary Rule 22 may trigger a form of “public policy”
objection by state 1 to accepting state 2's proposed disciplinary record or recommendation, if one is made.

But let’s not get too extreme with examples. After all, these are “model” rules and states are free adopt them,
reject them, or modify them. And the states have not been shy in doing all three.

THE UPL MAZE

Have Model Rules 5.5 and 8.5 been adopted in a manner to reduce uncertainty and create uniformity?** To
some extent, yes. However, lawyers who practice in a number of states or law firms that have lawyers
practicing in a number of states where the firm does not have licensed lawyers will be confronted with a
patchwork of rules and a demand for fees that will require vigilance. In-house counsel who hoped to be
cosseted by a rule comparable to Model Rule 5.5(d)(1} in every state to allow them to do their job of giving
legal advice to their employer are now instead finding in many states a need to comply with “limited™ license
regulations accompanied by registrations and initial and annual fees. Transactional lawyers face uncertain
language in some states that have elected to modify Model Rule 5.5(d)(1) to establish nexus requirements of
vartous kinds.

There are resources to allow lawyers to monitor what changes states are making in their rules of professional
conduct.® But while not intended to take the place of a thoughtful review of a state bar’s regulations, let me
present a summary of the more significant actions taken by states to date.

* MIP Commission Report 201D, p. 1
" MJP Commission Report 201D p. 1

“ Admittedly, the Mode! Rules themselves contain uncerainty so even if adopted verbalim there would be a need for case law development,
Uniformity would have reduced the complexity of the MJP maze but, as will be seen, uniformity among the states has been elusive.

‘> See note 1, supra. See also www.crossingthebar.com, a web page devoted to MJP maintained by Ethics Northwes!, Inc.
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States That Have Adopted Model Rule 5.5 Or 8.5

The following chart* reflects those states that, as of December 27, 2005, have adopted a rule identical to
Model Rule 5.5 or 8.5 or where a recommendation exists to adopt a rule identical to Model Rules 5.5 or 8.5.
Seven states, Arkansas, Delaware,45 Iowa, Nebraska, Oregon, Utah, and Washington have adopted both Model
Rules 5.5 and 8.5. Two states, Indiana and Maryland, have adopted a rule identical to Rule 5.5, and eight
states, Arizona, Arkansas, Idaho, Louisiana, Minnesota, Missouri, Pennsylvania, and South Dakota, have
adopted one identical to Rule 8.5. Four states have recommended the adoption of roles identical to Model
Rules 5.5 and 8.5: Illinois, Michigan, Montana, and Vermont. The recommendations are either before the
highest court in the state or at the level of the state’s MJP committee (Vermont).

State Rule 5.5 Adopted RECROE::HS;': toq | Rule 85 Adopted Reiﬂ;ﬁfde 1

Arizona Yes

Arkansas Yes Yes

Delaware Yes* Yes

Idaho ‘ Yes

Dlinois ves” e
Indiana Yes

Iowa - Yes Yes

Louisiana Yes

Maryland Yes

Michigan Yes res
Minnesota Yes

Missouri Yes

“ The information comes from the “Quick Guide™ charts \hat can be found at hilp:/fwww.abanet.org/cpr/mip-home.himl.

‘> On September 13, 2005 the Delawara Suprems Court adopted a limiled practics of in-hause counsel rule. For a complete text of the rule and the
order: http://courts.delaware.gov/Rules/?suprememule55-1.pdi.

“8 The decision to adopt Rule 5.5 in Delaware has already resulted in one ethics opinicn that approves of a Maryland lawyer conducting a real estale
transaction involving property in Delaware. Ethics Docket 03-07, Maryland State Bar Associalion, inc. Commitiee On Ethics, Oclober 15, 2003 {Final
Amended and Supplemental Opinion} (since Delaware adopted the ABA's Rule 5.5, Delaware now allows out-of-state attorneys to provide legal
services in Delaware on a temporary basis, so it would not be the unauthorized practice of law for a Maryland lawyer to conduct a real estate
settiement involving Delaware property in Maryland for a Maryland client, amending hitp://www.msba. org/members/ethics/2003/2003-07.htm which had
reached the opposite conclusion before the adoption by Delaware of Model Rule 5.5).

7 Even if linois adopts Rule 5.5, there already exists lllinois Supreme Court Rule 716 which permits “limited admission for in-house counsel.” It went
into effect July 1, 2004. There is an annual registration and fee required among other requirements. The scope of the limited admission appears in
subparagraph(e) of the Rule: “(e} Limitation of Practice. Licensed house counsel, while in the employ of an employer described in subparagraph (a}
of this rule, may perform legal services in this state solely on behalf of such employer; provided, however, that such services shall {1} be limited to (a)
the giving of advice to the directors, officers, employees and agents of the employer with respect to its business and affairs; and (b) negotiating,
documenting and consummating transactions to which the employer is a party; and (2) not include appearances as counsel in any court, administrative
tribunal, agency or commission situated in this state unless the rules governing such court or body shall otherwise authorize or the lawyer is specially
admitted by such court or body in a particular case or matter. Lawyers licensed under this rule shall not offer legal services or advice to the public or in
any manner hold themselves out to be so engaged or authorized.” Rule 716 appears in Appendix | and can also be found al

http://www.slale.il.us/court/SupremeCourt/Rules/MRAmMend021 104. htm,
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State Rule 5.5 Adopted RecRo:lnl;li-: ded Rule 8.5 Adopted RecRO:::ni'l‘lsded
Montana Yes res
Nebraska Yes Yes
Oregon Yes Yes .

Pennsylvania Yes
South Dakota Yes
Utah Yes Yes
Verment Yes Yes
Washington , Yes Yes

One State Has Rejected Rule 5.5

The House of Delegates of the Connecticut Bar Association (CBA) rejected a recommendation to adopt a rule
comparable to Rule 5.5 on January 12, 2004 That decision was particularly chagrining to in-house counsel
because the CBA's Committee on the Unauthorized Practice of Law issued an opinion in July 2002 that
provided that locally “unadmitted” in-house counsel were not authorized to give legal advice on Connecticut
law, draft legal documents that involve Connecticut law, or appear in Connecticut state courts. 4

States That Have Adopted A Modified Rule 5.5

A number of states have adopted Rule 5.5 in a modified form. The following table summarizes these states’
modifications.’® In each case, the privilege of practicing in a state is accompanied by the lawyer’s subjecting
himself or herself to the disciplinary process of the state’s bar. And it goes without saying that the privilege is
limited to lawyers who are licensed and in good standing in another state.

State Rule

Arizona Arizona added three paragraphs in its E.R. 5.5. First, a nonadmitted lawyer acting under E.R,
5.5 must advise the lawyer’s client that the lawyer is not admitted in Arizona and “must obtain

“® Sea htipffwww.crossingthebar.com/mews104.htm. The opinion appears in Appendix 1.

** See hitp.//www.ethicsandlawyering.com/lssues/files/ConnUPLpdf. The opinion did allow that locally unadmitted in-house counsel could perform
paralegal-like services lor their employer as long as lhey are working under the supervision of a lawyer admitled in Connecticut. While it may be small
comiort, the opinion stated thal to the extent locally unadmitted in-house counsel gave legal advice to their employer, they “are not subject to criminal
penalties provided for in the Connecticut unauthorized practice statute (Conn. Gen Stat. §51-88)." However, "they might be held in contempt of court
for engaging in the unaulhorized praclice of law.” /d. The CBA UPL committee conceded that no Connecticut court has issued the definitive word on
the subject and the law was evelving. Hence it acknowledged that a court faced with the question might permit the locally unadmitted in-house counsel
to provide legal services to its employor on matters conceming the employer's affairs. 1 assume lhal this opinion has not been accompanied by
enfarcement, but its exisience has been noted by the Agsocialion of Comorate Counsel. See
hitp:/fwww acca.com/admissionRules/detail. php?stateid=CT. Cf. Connecticut Bar Associalion Informal Opinion 92-18 {July 22, 1992) (permitiing a
Connecticut lawyer to represent a client who approached the lawyer on matters involving legal issues arising under the laws of another state’s
jurisdiction so long as the activities “thereby engaged in do not constitute ‘the practice of law” as defined within that jurisdiction.” Opinion 22-19 added
that whether lhe lawyer's actions constitute the “practice of law" under the laws of the other state’s jurisdiction “must be left for consideralion by the
proper authority within thal jurisdictton, and is consequently beyond the scope of this opinion.”).

“ The table contains a summary of the highlights of the moditications and is not a substitute for reading the entire nule in each state. Readers should
refer to the [ull text of the applicable rule to comprehend all of the requirements in each state.
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State

Rule

the client’s informed consent to such representation.” Second, the lawyer must comply with
the Arizona Supreme Court’s rules for pro hac vice admission.”' And third, the lawyer who
takes advantage of E.R. 5.5 “shall be subject” to the Arizona RPC and Rules of the Arizona
Supreme Court governing attorney discipline.

See http://www.law.cornell.edu/ethics/az/code/AZ. CODE.HTMH#ER 5.5.

California

California’s Supreme Court adopted the recommendations of its MJP Implementation
Committee on April 8, 2004. They became effective on November 15, 2004. See
http://calbar.ca.gov/state/calbar/calbar_generic.jsp?cid=12441

Rule 966 has a number of features but, in essence, it provides that a lawyer is not engaged in
the UPL if the attorney’s services are part of a formal legal proceeding or an anticipated legal
proceeding and the attorney seeks authorization after it becomes possible to do so. Service by
the locally unadmitted lawyer must be “temporary.”

See http:f/calbar.ca.gov/state/calbar/calbar_generic.jsp?eid=12501&id=16042.

Rule 967 provides that a lawyer not involved in litigation is not engaged in the UPL if the
lawyer: (1) “Provides legal assistance or legal advice in California to a client conceming a
transaction or other nonlitigation matter, a material aspect of which is taking place in a
jurisdiction other than California and in which the attorney is licensed to provide legal
services;” (2) “Provides legal assistance or legal advice in California on an issue of federal law
or of the law of a jurisdiction other than California to attomeys licensed to practice law in
California;” or (3) “Is an'employee of a client and provides legal assistance or legal advice in
California to the client or to the client’s subsidiaries or organizational affiliates.”

See htip://calbar.ca.gov/state/calbar/calbar generic.jsp?cid=12501&id=16043.

Rule 965 addresses in-house counsel. They must register with the State Bar and pay fees. If
they do, Rule 965 provides: “Subject to all applicable rules, regulations, and statutes, an
attorney practicing law under this rule: (1) Is permitted to provide legal services in California
only to the qualifying institution that employs him or her; (2) Is not permitted to make court
appearances in California state courts or to engage in any other activities for which pro hac
vice admission is required if they are performed in California by an attorney who is not a
member of the State Bar of California; and (3) Is not permitted to provide personal or
individual representation to any customers, shareholders, owners, partners, officers,
employees, servants, or agents of the qualifying institution.”

See http://calbar.ca.pov/state/calbar/calbar generic.jsp?cid=12501&id=15664 and

http://calbar.ca.gov/state/calbar/calbar_generic.jsp?cid=12501&id=15661. See aiso the
Appendix for Rule 965.

Colorado

Colorado’s MJP rule appears in its Rules of Civil Procedure, Rules 220-222. A good
summary of these rules appears at: http://www.cobar.org/tcl/icl articles.cfm?ArticlelD=2095.

Rule 220 allows out-of-state attorneys to appear before a Colorado court or state agency
provided that the attorney complies with the pro hac vice rules of C.R.C.P. 221 and 221.1. It
also apparently permits transactional counseling or other out-of-court counseling. Id. Qut of

51 Arizona Supreme Court Rule 33(¢) requires pro hac vice applicants to, among other things, associate with local counsel, and provide a listing of all
previous motions for pro hac vice motions filed within the previous thres years. As noted below, payment of a fee of $369.75 is also required.
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State

Rule

state attorneys are subject to discipline by the Colorado Regulation Counsel. The pro hac vice
rules require affiliation with local counsel, and obtaining permission to practice from the trial
court after filing of a verified motion as prescribed in Rule 221 and payment of $250. Clients
must be notified of the motion. Rule 221.1 governs admission in administrative proceedings.

Rule 222 addresses in-house counsel. Again there is a registration requirement, and a fee of
$725 must be paid for certification. Once certified, the in-house counsel must pay annual
registration fees to the bar and comply with CLE requirements applicable to Colorado lawyers.

See http://iwww.cobar.org/group/display.cfm?GenlD=2735. See the Appendix for the in-house
counsel rule.

Florida

Florida adopted a number of changes to Model Rule 5.5 effective January 1, 2006. Whereas
Model Rule 5.5 prohibits a nonadmitted lawyer from establishing an “office or other
systematic and continuous presence” in a jurisdiction for the practice of law, Florida uses the
phrase “office or other regular presence.” Florida adopted Model Rule (c)(1). With respect to
Model Rule 5.5(c)(2) which allows for prelitigation activity where the nonadmitted lawyer
expects to be authorized to appear, Model Rule Comment [11] extends the authorization to an
associated lawyer who does not expect to appear pro hac vice or to subordinate lawyers, but
the Florida rule omits this part of the Comment as being too broad. Report of the Special
Commission on the Multijurisdictional Practice of Law 2002, p. 10, (10/24/03) (Florida MJP
Commission Report).”> According to the Comment, this presumption would not apply to a
lawyer appearing in international arbitrations held in Florida.

Florida modified (c)(3) to add what has become a new subparagraph (B): “(3) are in or
reasonably related to a pending or potential arbitration, mediation, or other alternative dispute
resolution proceeding in this or another jurisdiction and the services are not services for which
the forum requires pro hac vice admission: (A) if the services are performed for a client who
resides in or has an office in the lawyer's home state, or (B) where the services arise out of or
are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is admitted
to practice.” In the case of alternative dispute resolution proceedings in Florida under Rule
5.5(c)(3), Florida’s comment to RPC 5.5(c)(3) also cautions nonadmitted lawyers on the
amount of time that they can spend in Florida. It provides that any such lawyer “who files
more than 3 demands for arbitration or responses to arbitration in separate arbitration
proceedings in a 365-day period shall be presumed to be providing legal services on a regular,
not temporary, basis.” New RPC1-3.11 dealing with appearances of non-Florida lawyers in
an arbitration proceeding in Flonda contains this same prohibition. This restriction does not
apply to a lawyer appearing in international arbitrations.

Florida added this clause on the scope of services allowed by Model Rule (c)(4): “(A) are
performed for a client who resides in or has an office in the jurisdiction in which the lawyer is
authorized to practice.”

2 hp-fwww.llabar.org/t/ TEFBComm. nsi/840090¢ 16eadal00B5256h61000928dc/c0p5c0{13115379185256e1004ab2d 1 70penDocument,

“In Florida Bar v. Rappoport, 845 So.2d 874, 878 {Fla. 2003}, the Florida Supreme Court held that the Federal Arbitralion Act did not preempt
Florida's UPL rule and a nonadmitted lawyer representing claimants in securilies arbitrations in Florida should be enjoined from engaging in the
unauthorized practice ol law. Presumably the limitation on the number of appsarances is related in part to the Florda Bar's experience in this matter.
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State Rule

Florida’s proposal does not include Model Rule 5.5(d)(1) addressing in-house counsel because
Florida already has an authorized house counsel rule.’* Nor does Florida’s proposed rule
include Model Rule 5.5(d)(2) because it was regarded as redundant.”

However, Florida’s proposed rule does include foreign-licensed lawyers.* Florida’s RPC 4-
5.5(d)(5) allows a foreign-admitted lawyer to provide services in Florida which are primarily
governed by international law or the law of a non-United States jurisdiction in which the
lawyer is a member.

Florida’s Rule 2.061 of the Rules of Judicial Administrations limits a nonadmitted lawyer to
three appearances in litigation in a 365-day period and also requires payment of a $250 fee on
a per case basis and registration with the Florida Supreme Court.”” There is no longer
discretion allowed to the trial courts to adjust this time period and appearances in related
litigation count against the limit of three appearances.

See http://www floridasupremecourt.org/decisions/2005/s¢04-135.pdf.

Georgia Georgia Rule 5.5 is essentially the same as Model Rule 5.5 except that it distinguishes
between “domestic” and “foreign” lawyers allowing them both to perform legal services in
Georgia. See http://www.gabar.orp/grpc55.asp.

Idaho Effective July 1, 2004, the Idaho Supreme Court approved changes to its Rule 5.5 that are
similar to Model Ruie 5.5. Idaho Rule 5.5(b} provides:

“(b) A lawyer admitted to practice in another jurisdiction, but not in this jurisdiction, does not
engage in the unauthorized practice of law in this jurisdiction when:

(1) the lawyer is authorized by law or order, including pro hac vice admission pursuant to
Idaho Bar Commission Rule 222, to appear before a tribunal or administrative agency in this-
jurisdiction or is preparing for a potential proceeding or hearing in which the lawyer
reasonably expects to be so authorized; or

(2) other than engaging in conduct governed by paragraph (1):

(i) a lawyer who is an employee of a client acts on the client’s behalf or, in connection with
the client’s matters, on behalf of the client’s commonly owned organizational affiliates;

(i1} the lawyer acts with respect to a matter that arises out of or is otherwise reasonably related
to the lawyer’s representation of a client in a jurisdiction in which the lawyer is admitted to
practice; or

(iii) the lawyer is associated in the matter with a lawyer admiited to practicé in this

 Chapter 17, Aules Regulating the Flerida Bar. The Authorized House Counsel Rule is organized by sectiens (17.1.1-8) and can be found at:
http/fwww_Habar.org/divexe/rmfb.nsfAWContents?OpenView& Star=1&Count=30& Expand=17 1#17.1.

55 Florida MJP Commission Report, p. 11-12. The Supreme Court's opinion approving RPC 4-5.5 did say, “there may be limes when other law, such
as a federal rule or regulation, allows a lawyer to have a regular presence in Florida.” hiip:#www.llaridasupremecount.org/decisions/2005/5c04-135.pdl
(p-5).

% Florida MJP Commission Report, p. 12. Florda's proposed rule 4-5.5{d}(5} allows & foreign-admitled lawyer to provide services in Florida which are
primarily govemed by international law or the law of a non-United Stales jurisdiction in which the lawyer is a member. {d. at 13.

7 Florida Rules of Judicial Administration, Rule 1-3.10. Lawyers who represent clients in intemational arbitralions are not required lo file verilied
statements or pay filing fees. /d., Rule 1.311. htip:#www.lloridasupremecour.org/decisions/2005/sc04-135.odf (p. 21-26).
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Rule

jurisdiction who actively participates in the representation.”

See hitp:/fwww.isc.idaho.cov/rules/IRPC all.doc# Toc42075235.59.

Louisiana

Louisiana’s Rule 5.5 is essentially identical to Model Rule 5.5 except that Louisiana;s version
of Model Rule 5.5(d)(1) requires that in-house counsel apply for and receive a “limited license
to practice law” pursuant to its separate in-house counsel rule, La. Sup. Ct. Rule XVII, §14.

http://www.lasc.org/rules/orders/2005/ROPCS.5_8.5.pdf.

Minnesota

Minnesota adopted Rule 5.5(c) in its entirety but not Rule 5.5(d)(1) (for in-house counsel)
because of its own in-house counsel rule on admission (Minnesota Supreme Court Rule 9). It
also modified the preamble to Rule 5.5(a) to read as follows:

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction;, or assist another in doing so, except that a lawyer admitied to

practice in Minnesota does not viplate this rule by conduct in another jurisdiction that is
permitted in Minnesota under Rule 5.5 (c) and (d) for lawyers not admitted to practice in

Minnesota.

http://www.courts.state.mn.us/mews/posting.aspx 7ID=20309& pagelD=131

Missouri

Missouri’s rule 5.5 omitted Model Rule 5.5(d)(2) which allows a lawyer to provide services
“that the lawyer is authorized to provide by federal law or other law of this jurisdiction.”
Comment [4] to the Missouri rule, however, explains: “Federal law, including but not limited
to international treaties, may require that a lawyer be permitted to practice in this jurisdiction.
Federal law that admits a lawyer to appear in a federal court or other tribunal does not
authorize a lawyer to establish an office or other systematic and continuous presence to engage
in other aspects of the practice of law in this jurisdiction. See In re: Page, 257 S.W. 2d 679
{Mo. banc 1953).” Missouri allows in-house counsel to practice in Missouri under a limited
license. Missouri RPC 5.5(d) provides: “(d) A lawyer admitted in another United States
jurisdiction and not disbarred or suspended from practice in any jurisdiction may establish an
office or other systematic and continuous presence in this jurisdiction for the practice of law
and provide legal services in this jurisdiction that are provided to the lawyer’s employer or its
organizational affiliates if the lawyer has obtained a limited license pursuant to Rule 8.105 or a
general license pursuant to other provisions of Rule 8.” This rule is effective January 1, 2006.

See http://www.conrts.mo.gov/supfindex.nsf/d45a7635d4bfdb8f8625662000632638/. (Order
dated March 9, 2005).

Nevada

The rules have been renumbered to comport with the ABA Model Rule numbering system, to
be cited "RPC" (Rules of Prafessional Conduct).

3 The Idaho Supreme Court's order appears at http:/www.isc.idaho.gov/inpc0304 ordhim.  The Idaho rule omits Model Rule 5.5(c)'s requirement that
the lawyer’s services in the jurisdiclion be “on a lemporary basis.” It also omits Rule 5.5(b), does not mention legal services authorized by lederal law
(Model Rule 5.5(d}{2}), and does not include the safe harbor in Model Rule 5.5(c)(3) relating to alternative dispute resolution proceedings.

® The Idaho Supreme Court's order appears at hitp-#/www.isc.idaho.qoviirpoc0304_ord.him. The Idaho rule omits Model Rule 5.5(c)'s requirement that
the lawyer's services in the jurisdiction be “on a temporary basis.” It also omits Rule 5.5(b), does not mention legal services authorized by federal law
{Model Rule 5.5(d)(2)), and doas not include the safe harbor in Model Rule 5.5(c){3) relating tc alternative dispute resolulion proceedings.
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Nevada allows nonadmitted lawyers to offer legal services in language similar to Rule 5.5.
These are the exceptions to the UPL contained in Nevada RPC 5.5:

(a) The lawyer is authorized to appear before a tribunal in this jurisdiction by law or order of
the tribunal or is preparing for a proceeding in which the lawyer reasonably expects to be so
authorized;

(b) The lawyer participates in this jurisdiction in investigation and discovery incident to
litigation that is pending or anticipated to be instituted in a jurisdiction in which the lawyer is
admitted to practice;

(c) The lawyer is an employee of a client and is acting on behalf of the client or, in connection
with the client’s matters, on behalf of the client’s other employees, or its commonly owned
organizational affiliates in matters related to the business of the employer, provided that the
lawyer is acting in this jurisdiction on an occasional basis and not as a regular or repetitive
course of business in this jurisdiction;

(d) The lawyer is acting with respect to a matter that is incident to work being performed in a
jurisdiction in which the lawyer is admitted, provided that the lawyer is acting in this
jurisdiction on an occasional basis and not as a regular or repetitive course of business in this
jurisdiction; _

(e) The lawyer is engaged in the occasional representation of a client in association with a
lawyer who is admitted in this jurisdiction and who has actual responsibility for the
representation and actively participates in the representation, provided that the out-of-state
lawyer's representation of the client is not part of a regular or repetitive course of practice in
this jurisdiction;

(f) The lawyer is representing a client, on an occasional basis and not as part of a regular or
repetitive course of practice in this jurisdiction, in areas governed primarily by federal law,
international law, or the law of a foreign nation; or

(g) The lawyer is acting as an arbitrator, mediator, or impartial third party in an alternative
dispute resolution proceeding.

Rule 5.5(a)(1) applies “to a lawyer who is not admitted in this jurisdiction, but who is admitted
and in good standing in another jurisdiction of the United States, and who provides legal
services for a Nevada client in connection with transactional or extra-judicial matters that are
pending in or substantially related to Nevada.” This rule does not apply to “work performed
by a lawyer in connection with any action pending before a court of this state, any action
pending before an administrative agency or governmental body, or any arbitration, mediation,
alternative dispute resolution proceeding, whether authorized by the court, law, rule, or private
agreement.” For lawyers covered by Rule 5.5(a)(1) there is a required payment of a $150 fee
and filing of an annual report which contains prescribed information including: “The nature of
the client(s) (individual or business entity) for whom the lawyer has provided services that are
subject to this rule and the number and general nature of the transactions performed for each
client during the previous twelve (12)-month period. The lawyer shall not disclose the identity
of any clients or any information that is confidential or subject to attorney-client privilege.”

492677v2

22 Copyright John M. Barkert 2005




State

Rule

See http//'www.nvbar.org/ethics/New%20Rules%20(all)%20SBN%20version.doc

New Jersey

New Jersey’s RPC 3.5, effective January 1, 2004, is substantially similar to Model Ruie 5.5
but more specific and omits the restrictive word, “temporary” from the introduction of the
exceptions to the UPL. It also adds a “local counsel” requirement for pro hac vice admission
(or likely pro hac vice admission) and does not otherwise contain a local counsel requirement
safe harbor.

“b) A lawyer not admitted to the Bar of this State who is admitted to practice law before the
highest court of any other state, territory of the United States, Puerto Rico, or the District of
Columbia (hereinafter a United States jurisdiction) may engage in the lawful practice of law in
New Jersey only if:

(1) the lawyer is admitted to practice pro hac vice pursuant to R. 1:21-2 or is preparing for a
proceeding in which the lawyer reasonably expects to be so admitted and is associated in that
preparation with a lawyer admitted to practice in this jurisdiction; or

(2) the lawyer is an in-house counsel and complies with R. 1:27-2:% or
(3) under any of the following circumstances:

(i) the lawyer engages in the negotiation of the terms of a transaction in furtherance of the
lawyer’s representation on behalf of an existing client in a jurisdiction in which the lawyer is
admitted to practice and the transaction originates in or is otherwise related (o a jurisdiction in
which the lawyer is admitted to practice;

(i) the lawyer engages in representation of a party to a dispute by participating in arbitration,
mediation or other alternate or complementary dispute resolution program, the representation
is on behalf of an existing client in a jurisdiction in which the lawyer is admitted to practice,
and the dispute originates in or is otherwise related to a jurisdiction in which the lawyer is
admitted to practice;

(iti) the lawyer investigates, engages in discovery, interviews witnesses or deposes witnesses
in this jurisdiction for a proceeding pending or anticipated to be instituted in a jurisdiction in
which the lawyer is admitted to practice; or

(iv) the lawyer practices under circumstances other than (i) through (iii) above, with respect to
a matter where the practice activity arises directly out of the lawyer’s representation on behalf
of an existing client in a jurisdiction in which the lawyer is admitted to practice, provided that
such practice in this jurisdiction is occasional and is undertaken only when the lawyer’s
disengagement would result in substantial inefficiency, impracticality or detriment to the
client.”

See http://www.njsba.com/activities/index.cfm?fuseaction=multijurisdictional mar02,6' and

* Rule 1:27-2 can ba found at http:/www.nibarexams.org/rule1-27-2.htm. It provides for what appears to be a straightforward application process for a
“limited license” and payment of fees established by the Board of Bar Examiners and approved by the Supreme Court and then for annual
assessments paid under other rules.

® New Jersey's Rule 5.5(c){1) provides that a lawyer that is subject to a pending disciplinary proceeding is ineligible to practice under N.J. Aule 5.5:
*{c} A lawyer admitted to practice in ancther jurisdiclion who acts in this jurisdiction pursuant o subparagraph (b) above shall: (1) be licensed and in

492677v2

23 Copyright Joln M. Barketr 2005



State

Rule

http://www.njicle.com/cgi-bin/niicle?SessionID=38&doc=/Seminars/EthicsUpdate6-04.htm.

New Jersey also has an in-house counsel admission rule (Rule 1:27 of the Rules of Court) that
provides for an application process and annual assessments, but allows the in-house counsel to
“practice law” except for appearance in courts unless admitted pro hac vice. Rule 1:27 is
copied in the Appendix.

New Mexico

New Mexico generally follows Model Rule 5.5, One unique feature, however, is that the rule
requires nenadmitted lawyers to abide by this provision: “In transactions involving issues
specific to New Mexico law, the lawyer shall associate counsel admitted to practice in this
jurisdiction.” New Mexico also adopted Model Rule (d)(1) (it is RPC 16-505.F(1) which
makes New Mexico an in-house counsel friendly state.

See http://www.acca.com/admissionRules/detail.php?stateid=NM.

North
Carolina

North Carolina’s RPC 5.5 became effective March 1, 2003. Unlike Rule 5.5 which provides
for “services on a temporary basis” in the jurisdiction, North Carolina’s Rule 5.5 does not
contain this restriction. North Carolina’s rule also permits in-house counsel to engage in legal
services apparently without a registration process or payment of a fee. North Carolina’s
exceptions to the UPL are as follows:

“(1) the lawyer is authorized by law or order to appear before a tribunal or administrative
agency in this jurisdiction or is preparing for a potential proceeding or hearing in which the
lawyer reasonably expects to be so authorized; or

(2) other than engaging in conduct governed by paragraph (1):

(A) the lawyer provides legal services to the lawyer's employer or its organizational affiliates
and the services are not services for which pro hac vice admission is required; a lawyer acting
pursuant to this paragraph is not subject to the prohibition in Paragraph (b)(1);

(B) the lawyer acts with respect to a matter that arises out of or is otherwise reasonably related
to the lawyer's representation of a client in a jurisdiction in which the lawyer is admitted to
practice;

(C) the lawyer acts with respect to a matter that is in or is reasonably related to a pending or
potential arbitration, mediation, or other alternative dispute resolution proceeding in this or
another jurisdiction, if the services arise out of or are reasonably related to the lawyer's
representation of a client in a jurisdiction in which the lawyer is admitted to practice and are
not services for which pro hac vice admission is required;

(D) the lawyer is associated in the matter with a lawyer admitted to practice in this jurisdiction
who actively participates in the representation; or

(E) the lawyer is providing services limited to federal law, international law, the law of a
foreign jurisdiction or the law of the jurisdiction in which the lawyer is admitted to practice.”

good standing in all jurisdictions of admission and not be the subject of any pending disciplinary proceedings, nor a current or pending license
suspension or disbarment;... Model Rule 5.5(c) would exclude only lawyers who have been disbarred or suspended from practice in any jurisdietion.
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http://www.nchar.com/rules/rul_sel.asp?ID=44&BACK="rul adv.aspTtype=V'&LIST=title&ty

pe=V
North North Dakota amended its Rule 5.5 effective November 17, 2004. The pro hace vice
Dakota requirements are set forth in Rule 3 of the Admission to Practice Rules. A fee is required and

the motion to appear must also be provided to the State Board of Law Examiners. There is
also in Rule 3, a registration requirement for attorneys appearing in an alternative dispute
resolution proceeding or acting in the capacity of in-house counsel. A fee is also required.
CLE requirements must also be met, among the other requirements of Rule 3. For transacticns
“substantially related” to North Dakota, a nonadmitted lawyer must affiliate with a North
Dakota licensed attorney.

The exception to the UPL in N.D. Rule 5.5(b) provides:

“(1) the lawyer who is an employee of a client, acts on the client's behalf, or on behalf of the
client's commonly owned affiliates, except for work for which pro hac vice admission or
registration under Admission to Practice R.3 is required;

(2) the lawyer acts with respect to a matter that arises out of the lawyer's representation of a
client in a jurisdiction in which the lawyer is admitted to practice, except for work for which
pro hac vice admission or registration under Admission to Practice R.3 is required;

(3) with respect to matters for which registration or pro hac vice admission is available under
Admission to Practice R.3, the lawyer is authorized to represent a client or is preparing for a
matter in which the lawyer reasonably expects to be so authorized;

(4) with respect to matters, transactions or proceedings pending in or substantially related to
this jurisdiction and for which pro hac vice admission is not available under Admission to
Practice R.3, the lawyer is associated in the matter, transaction or proceeding with a lawyer
admitted to practice in this jurisdiction who actively participates in the representation of the
client in the matter, transaction or proceeding; or

(5) the lawyer performs a service that may be performed by a person without a license to
practice law or without other authorization from a federal, state or local governmental body.”
See http://www.ndcourts.com/court/notices/notices2004.htm. '

Ohio®™ Ohio’s Rule 5.5 is the same as Model Rule 5.5, with two exceptions:

(1) subsection (d)(1) substitutes a reference to the corporate registration requirement of Gov.
Bar R. VI, Section 4 for the more general language used in the Model Rule. Comment [16] is
stricken and Comment [17] is modified to conform to the change in division (d)(1); and

{2) comment [4] is medified to warn lawyers that advertising or seolicitation of Ohio
residents may be considered a “systematic and continucus” presence, as that term is used
in division (b).

See http.//fwww.sconet.state.oh.us/Atty-Sves/ProfConduct/rules/default.asp#RuleS 5.

®2 Ohia's Board of Commissicners on Grievances and Discipline issued opinion 2004-11 on Oclober 8, 2004, addressing “of counsel” lawyers. The
opinion can be found at http://www.sconet.state.oh. us/BOC/Advisory_Opinions/2004//op_04-011.doc. The syllabus from the opinion reads as follows:
“An Ohio attomey who praclices law in an Ohic law firn may become ‘of counsel' to a lawyer or law firm in another state, provided the ‘of counsel’
relationship does not viclate the disciplinary rules or laws of the other state. An out-of-state attemey, not licensed in Chio but licensed in another state,
may become 'of counsel' to a lawyer or law firm in Ohio, provided the 'of counsel' relationship complies with the disciplinary rules and laws of Ohio.”
The opinion explains its holding: “The basis for the Board's view is that the Ohio Code of Professional Responsibility does not prohibit such conduct,
direclly or indireclly. The Chio Code of Professional Responsibility places 'no restrictions on who may serve as “of counsel” 1o & lawyer or a law fim."”
Op. 2004-11, p. 4. The opinion cautions, however, that the “of counsel” attorney must not engage in the UPL so that before becoming of counsel to a
firm in another state, the altorney musl learmn whether that relationship is permitted in the other state and what constitutes the UPL in that state. With
respect 1o an of counsel relationship for an Ohio lawyer, the opinion cautions that Ohio attomeys must not assist in the UPL. Ohio DR 3101(A)
provides that a “lawyer must not aid a non-lawyer in the unauthonzed practice of law.” Ohio’s new nules take effect on February 1, 2007. Will Ohio
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Pennsylvania

Pennsylvania's Rule 5.5 is the same as Model Rule 5.5, except that it extends the privilege to
practice law on a temporary basis in Pennsylvania not just to lawyers admitted in another
United States jurisdiction but also to lawyers admitted in “in a foreign jurisdiction.”

See http://www.aopc.org/OpPosting/Supreme/out/28drd-1.pdf (for the Supreme Court’s order)
and http://'www.aopc.org/OpPosting/Supreme/out/28drd-1attach.pdf (for the text of the rule).

The Pennsylvania Board of Bar Examiners has issued Rule 302 that permits in-house counsel
to obtain a limited license to perform legal services in Pennsylvania for the lawyer’s employer.
There are some limitations:

*“(2) In providing legal services, attorneys practicing under a Limited In-House Corporate
Counsel License shall not: '

(a) represent their employer in any case or matter pending before the courts of this
Commonwealth, unless they have been admitted pro hac vice;

(b) represent or give advice to any shareholder, owner, partner, officer, employee or other
agent with respect to any personal matter or transaction;

(c) offer legal services or advice to any third party having dealings with the attorney's
employer; or

(d) offer legal services or advice to the public or hold themseives out as authorized to offer
legal services or advice to the public.”

See http://fwww.pabarexam.ore/Admission Rules/Rules and Repulations/302.htm. Rule 302
also appears in the Appendix.

South
Carolina

In Rule 5.5(c)(4), South Carolina changed the words “lawyer’s practice” to “representation of
an existing client,” so that the South Carolina rule reads: “c) A lawyer admitted in another
United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction,
may provide lepal services on a temporary basis in this jurisdiction that:...(4) are not within
paragraph (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer's
representation of an existing client in a jurisdiction in which the lawyer is admitted to
practice.”

http:/f'www.judicial.state.sc.us/courtReg/newrules/RULE407RULES.5.htm

South Carolina’s Rule 404 limits a lawyer involved in mediation or arbitration under Rule
5.5(c)(3} to three such appearances in a 365-day period: Rule 404(h) provides: “(h)
Limitations on Provision of Legal Services Pursuant to Rule 5.5(c)(3). A lawyer who is not
admitted to practice in South Carolina who seeks to provide legal services pursuant to Rule
5.5(c)(3) in more than three matters in a 365-day period shall be presumed to be providing
legal services on a regular, not temporary, basis.”

http://www.judicial.state.sc.us/courtReg/newrules/RULE404.htm

Rule 5.5 change the outcome of this opinion? For example, if the of counsel alterney is working with an Ohio attorney that actively participates in a
matter, that would appear to represent a safe harbor unless the of counsel attomey is not acting on a “temporary basis.”
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South South Dakota has adopted Rule 5.5 as well but has added a requirement that outside counsel
Dakota that wish to take advantage of the exceptions to the UPL in Rule 5.5(c) must meet a “sales tax”
requirement. S.D. Rule 5.5(c)(5) provides: “in all cases, the lawyer obtains a South Dakota
sales tax license and tenders the applicable taxes pursuant to Chapter 10-45.” Lawyers taking
advantage of Rule 5.5(d)(2) also must obtain a sales tax license and “tender” applicable taxes
due under Chapter 10-45.

See http://www.sdbar.org/members/default.htm (and then scroll to the link to the S.D. RPC
adopted September 29, 2003). For Chapter 10-45, see;
http:/flegis.state.sd.us/statutes/index.cfm?FuseAction=DisplayStatute & Find Type=Statute& txt
Statute=10-45-1.

Wyoming Wyoming has adopted amended Rules of Professional Conduct, effective July 1, 2006.

Rule 5.5 is similar to ABA Model Rule 5.5 but only allows temporary practice by out-of-state
lawyers in three situations: a) on a temporary basis in Wyoming in a pending proceeding
before a tribunal, if the lawyer, is authorized by law or order to appear in such proceeding with
a lawyer who is admitted to practice in Wyoming; b) legal services provided to the lawyer's
employer or its organizational affiliates and are not services for which the forum requires pro
hac vice admission; or (c) legal services that the lawyer is authorized to provide by federal law
or tribal law of this jurisdiction.

One commentator points out that lawyers should monitor the language used to describe the connection between
the client or matter and the lawyer’s home jurisdiction.”® Recall that for transactions, the Model Rule language
in 5.5(c)(4) is quite broad. A nonadmitted lawyer is permitted to provide legal services on a temporary basis
that:

are no! within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the
lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

There is very little work that would not arise out of or that is not reasonably related to the lawyer’s practice in
the lawyer’s admission state. Arguably, a corporate lawyer could demonstrate that doing corporate work
anywhere in America arises out of or is reasonably related to the lawyer’s corporate practice in the lawyer’s
state of admission -- deal documents have many similar covenants, federal tax or securities issues may be
involved, and environmental due diligence is largely uniform around the country.

Compare this formulation to the following modifications in New Jersey, California, North Dakota, and South
Carolina which focus not on the relationship to the nonadmitted lawyer’s practice but instead focus on where
the transaction originates or where the client is located or whether the client is an “existing client.”

State Nexus Required

New Jersey New Jersey’s Rule 5.5(b) does not contain the “temporary basis™ limitation but subparagraph
(3)(i) allows a nonadmitted lawyer to engage in the “lawful practice of law in New Jersey
only if” the lawyer, (a) engages in the negotiation of the terms of a transaction, (b) in
furtherance of the lawyer’s representation on behalf of an existing client in a jurisdiction in
which the lawyer is admitted to practice, and (c) the transaction originates in or is otherwise

% Needham, Multjurisdictional Praclice Regulations Governing Altorneys Conducting a Transactional Practics, 2003 Il L.R. 1331, 1369-70. The
arlicle is also available at Atipzhome.faw. vivc.eduirev/publications/2000s/2003/2003_5/needham.pdf.
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related to a jurisdiction in which the lawyer is admitted to practice.

Subparagraph (3)(iv) contains these conditions: (a) the lawyer practices under circumstances
other than (i) through (iii) (see prior table), (b) with respect to a matter where the practice
activity arises directly out of the lawyer’s representation on behalf of an existing client, (¢)
in a jurisdiction in which the lawyer is admitted to practice, (d) provided that such practice
in this jurisdiction is occasional, and (e} is undertaken only when the lawyer’s disengagement
would result in substantial inefficiency, impracticality, or detriment to the client.

The corporate lawyer engaging in the negotiation of the terms of a transaction in New Jersey
must show that the work is done to further the representation of an “existing” client in the
corporate lawyer’s admission jurisdiction and the transaction “originates in” or is “related” to
the lawyer’s admission jurisdiction. Alternatively, if the facts do not fit New Jersey Rule
5.5(b)(3)(i), under subparagraph (iv), the corporate lawyer would have to show that the
activity relates to work for an existing client in the lawyer’s admission state as long as the
lawyer’s work in New Jersey is “occasional” and disengagement by the lawyer would result
in “substantial” inefficiency, impracticality, or detriment to the client. Both subparagraphs (i)
and (iv) are likely to be the subject of elaboration as New Jersey’s Rule 5.5 is applied. For
example, what would the outcome be if the lawyer is admitted in New York and is contacted
by a new client based in Connecticut to assist the company in closing on the purchase of
stock of a New Jersey company whose corporate headquarters are in New Jersey under a
contract négotiated by the Connecticut company’s in-house counsel before the New York
lawyer is retained? Is this an “existing client”? If the lawyer did not engage in negotiations,
does subparagraph (i} become inapplicable? Does the transaction originate in or is it related
to New York? Would the lawyer's disengagement result in substantial detriment to the
client?

North Dakota | In North Dakota Rule 5.5(b)(2), North Dakota ties its exception to representation of a clien,
instead of relating it to the lawyer’s practice, in a jurisdiction in which the lawyer is
admitted, and in North Dakota Rule 5.5(b)(4) requires association with a North Dakota
licensed lawyer if the transaction is in, or “substantially related,” to North Dakota.%*

California California requires “a material aspect” of the transaction to take place in a jurisdiction other
than California in which the attorney is licensed. The language of Rule 967 excepts the
lawyer from the UPL if the lawyer, “Provides legal assistance or legal advice in California to
a client concerning a transaction or other nonlitigation matter, a material aspect of which is
taking place in a jurisdiction other than California and in which the attorney is licensed to
provide legal services.” What must a lawyer show to demonstrate that a2 material aspect of

® 4(2) the lawyer acts with respect to a matter that arises out of the lawyer's representation of a client in a jurisdiction in which the lawyer is admitted 1o
praclica,...(4) with respect to matters, transactions or proceedings pending in or subslantially related to this jurisdiction and for which pro hac vice
admission is not available under Admission to Praclice R.3, lhe lawyer is associated in the matter, transaction or proceeding with a lawyer admitled o
praclice in this junsdiction who actively paricipates in the representation of the client in lhe matter, transaction or proceeding.” See

hip:/fwww.ndeourls.com/Court/Notices/20040256/R ProfConduet5.5_Final.htm.
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transaction is taking place in another jurisdiction? Suppose the transaction is negotiated and
closed in California under an agreement governed by California law?®’

In language similar to the “existing client” phrase in New Jersey's Rule 5.5, Rule 967 also
provides that the nonadmitted lawyer must “already be retained” by the client in the matter
for which the attorney is providing legal services in California.%

South As noted above, South Carolina’s Rule 5.5(c)(4) provides: “c) A lawyer admitted in another
Carolina United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction,
may provide legal services on a temporary basis in this jurisdiction that:...(4) are not within
paragraph (c)(2) or (c)(3) and arise out of or are reasonmably related to the lawyer's
representation of an existing client in a jurisdiction in which the lawyer is admitted to
practice.” (Emphasis added.) Does this language raise the specter of different rules if the
client is “new” versus “existing”? Does a New York-admitted lawyer’s work in Delaware
(which adopted Model Rule 5.5(c)(4)) for a new client based in Maryland allow that lawyer
to do similar work for that client in South Carolina?

States To Monitor On The Status Of Their MJP Rule

A number of states are in the process of modifying their MJP ethics rules. For example, New York has a
proposal under consideration. It would add DR 3-101 to the Disciplinary Rules in the New York Code of
Professional Responsibility that mirrors Model Rule 5.5 except that it omits the phrase “on a temporary basis”
that appears in Model Rule 5.5(c). That would make New York a very accommodating jurisdiction for out-of-
state transaction lawyers.67 Its proposed adoption of the equivalent of Model Rule 5.5(d)(1) in proposed DR 3-
101E would also make New York in-house counsel friendly.

Including New York, the other jurisdictions that have a rule similar to Model Rule 5.5 under consideration (as
of May 12, 2005) are:

Jurisdiction Recommendation pending in highest | MJP study committee recommending
Court to adopt rule similar to Rule 5.5 rule similar to Rule 5.5

& Califomia's Rule 967 also allows a lawyer to provide fegal assistance or legal advice in California on an issue of federal law or of the law of a
jurisdiction other than California “to attomeys licensed to practice law in California.” Would a law professor licensed and teaching in New York be
permitted to give legal advice in Califomia on a lederal law guestion to non-California admitted lawyers working on a transaction in California, a
material aspect of which takes place outside of Calilomia?

& hip.fcalbar.ca,govislate/calbaricalbar_generic.jsp?eid=12501&id=15043,
& htip://www.nysba.org/Content/NavigationMenw/Attorney Resources/NYSBA Reports/Ordered by_Commitiee_Section.htm. However, the proposed

rule adopls the language in Model Rule 5.5(b) that a nonadmitted lawyer shall not establish “an office or other systematic and continuous presence” in
New York for the practice of law. EC3-12 picks up some of lhe language in Commenl [6] to Model Rule 5.5: "Presence may be systematic and
continuous even if the lawyer is not physically present here. Such a lawyer must not hotd out to the public or otherwise represent that the lawyer is
admitted to practice law in this state. A lawyer who provides services in this slate on a recurring basis, or for an extended period of time, as when
representing a client in a single lengthy negotiation or litigalion, does not necessarily have a systematic and continuous presence in this state for
purposes of DR3-101(C)." The proposed rule would appear to raverse the outcome in Spivak v. Sachs, 16 N.Y.2d 163, 168 {1965) which disallowed
an attomey's fee to a California lawyer retained by a New York client in a divorce matter. The California lawyer spent 14 days in New York reviewing
separalion agreemenls, child-custody issues, financial provisions of divorce agreement, the correct forum for the divorce {New York or Connecticut),
and the adequacy of his client's New York lawyer. These practices represented the practice of faw, the Court of Appeals held. Therefore, “this was an
iltegal transaclion” and a recovery was not pemitied.
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Jurisdiction Recommendation pending in highest | MJP study committee recommending
Court to adopt rule similar to Rule 5.5 rule similar to Rule 5.5
District of Columbia Yes
Minnesota®® Yes
Missouri Yes
New Hampshire Yes
New York Yes
Wisconsin Yes

As noted earlier, the best way to monitor the adoption of MIP rules in these states is 1o monitor the ABA
Center for Professional Responsibility’s web page (http://www.abanet.org/cpr/mjp-home.html) and to scroll to
either the “quick guide” for Rule 5.5 or the link to “State Implementation of ABA MJP Recommendations,”
The information in the table above comes from these resources.

States That Have Adopted A Modified Rule 8.5 Or Are Considering Doing So

Lawyers should recognize that any state that permits a nonadmitted lawyer to offer legal services is going to
subject that lawyer to the lawyer disciplinary rules of the state. I do not discuss the differences between Model
Rule 8.5 and each state’s comparable rule. If a lawyer gets involved in the disciplinary process under Rule 8.5
that means that the lawyer did not read or did not follow the state’s version of Rule 5.5 carefully enough. I
expect that a lawyer in that situation will read Rule 8.5 quite carefully so that discussion of it here will be
unnecessary. But here’s a rundown on the states not listed above on the status of Rule 8.5 as tabulated by the
ABA’s CPR%

Jurisdiction Adopted a rule similar to Rule Recommendation to adopt a similar rule
8.5 pending (either pending in highest court or

recommended by MJP Committee)

District of Columbia Yes (MJP Committee)
California Yes
Colorado Yes
Florida Yes
Georgia Yes
Indiana Yes

% Minnesota's proposed Rule 5.5 excludes Model Rule 5.5(d){1). Thatis because Minnesota already allows a “temporary license™ for in-house counsel
under Minnesota Supreme Count Rule 9. See hitp://www.courts.slate.mn.us/ules/ble rules.himl. See afso comments on the rule filed by the
Assaciation of Corporate Counsel (5/6/2004) htip://www.acca.com/public/comments/mip/minnesota.pdi.

® hitp:/iwww.abanel ora/eprimip-home. html ("quick guide” to State Implementation of ABA Modsl Rule 8.5).

492677v2 30 Copyright John M. Barkett 2005




Jurisdiction Adopted a rule similar to Rule Recommendation to adopt a similar rule
8.5 pending (either pending in highest court or
recommended by MJP Committee)

Maryiand Yes

Nevada Yes

New Hampshire Yes

New Jersey Yes

New Mexico Yes

New York Yes (Highest Court)

North Carolina Yes

North Dakota Yes

South Carolina Yes

Wisconsin Yes (MIP Committee)

States That Have Created MJP Committees

According to the Center for Professional Responsibility’s tabulation,” sixteen states have formed committees
to study the ABA MIJP recommendations:

Alabama Oklahoma
Alaska Rhode Island
Hawaii Tennessee
Kansas Texas

Kentucky Virginia’®
Maine”! West Virginia

Massachusetts Wyoming
Mississippi

™ hitp:fwww.abanet.org/epe/mip-home.html (“quick guide” to State Implementation of ABA Model Aule 5.5).

™ On July 20, 2006 the Maine Task Force on Elhics 2000 recommended adoption of Model Rule 5.5. According lo the “Reporter's Noles™ on Model
Rule 5.5, the Task Force “recommended inclusion...of the limilation that a lawyer not licensed in Maine may only provide legal services on a temporary
basis when such sewvices have a connection 1o the represenlation of an existing client.” Otherwise lhe Task Force recammended adoption of Model

Rule 5.5 “wilhout amendment or modilication.” See hitp/farww.mebaroverseers.ory/ethicswab/5.5%208L. pdt.
"2 Virginia UPL Opinion 201 (October 1, 2001} (hip:/www.vsh.ora/prolguides/upl/opinions/upl_ops/up!_op201.html) reaches these conclusions: (1) a

nonadmitted lawyer practicing in a multijurisdictional law firn's Virginia office may advise a clienl in Virginia en matters involving the law ol the
jurisdiclion in which the “foreign” attomey is admitted to praclice but stationery or olher public communications must reflect that the lawyer is not
admittad in Virginia; (2) the nonadmitted attorney "may advise and prepare legal documents for a Virginia client in Virginia™ on ledera! law matters,
“assuming that the foreign altorney is admitted to practice before thal federal coun. Such advice and document preparation may be provided only to
the extent that the federal matter is not impacted by Virginia law and if Virginia legal issues are not involved.” Fedseral agency praclice is also pemnitied
within lhe scope of practice authorized by the agency. Again communications must show the limilations on the foreign lawyer's practice; (3) a
nonadmitted lawyer praclicing in the Virginia office of a multijurisdictional law firm “cannot meet with ¢lients in Virginia to give legal advice involving the
application of the law of a jurisdiction in which the attorney is not admitted to practice.” (4) “a non-Virginia licensed attomey may provide legal services
concemning Yirginia law when directly supervised by a Virginia-licensed attorney if the attormey-client relationship remains betwaen the Virginia atlomey
and the client.” If Model Rule 5.5 were adopted in Virginia, would these resulls change? Assuming that the nonadmitied lawyer was providing legal
services on a "temporary basis,” Model Rule 5.5(c) might preduce a different cutcome depending upon the facts. For example, let's assume the lawyer
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FEES AND TAXES
MIJP has its price. Fees and taxes go hand-in-hand with MJP rules changes.

As noted above, South Dakota requires a nonadmitted lawyer to satisfy the sales tax requirements of the state’
as a quid pro quo for practicing law in South Dakota.”

Pro hac vice fees have been approved in several states. The Florida Bar tabulated the fees charged in other
states in support of its planned assessment of $250.00 per case as part of its MIP rules’ proposal. The
following chart comes from the petition filed by the Florida Bar with the Florida Supreme Court to adopt MJP
proposals in Florida outlined above:”

State Pro Hac Vice Fee
Alabama $100.00
Alaska $250.00 per case per year
Arizona $348.50
California $50.00 per case
Colorado $250.00
Delaware $100.00
Hawaii $250.00 (admitted prior to 1997); $150.00 (admitted after)
Idaho $200.00
Indiana $70.00
Maryland $25.00 filing fee to docket motion in the Maryland Circuit Courts. The fee
applies to civil and criminal actions.
Mississippi $200.00
Montana $100.00

is licensed in Washington, D.C. If the D.C. lawyer works with a Maryland and Virginia-licensed lawyer in the Virginia office and the latter lawyer
“actively panicipales,” based on Model Rule 5.5{(c){1), holding number (3) may not be applicable where a matter under Maryland law is in issue.

= Compare the City of Philadelphia’s Business Tax Privilege Ordinance. It can be found at Philadelphia Code § 19-2603 and requires the filing of a
Business Privilege Tax Return by a business entity with an “active presence” in Philadelphia. Having a physical location in the City is not required. The
“active presence” standard is met where a business organization pursues profit and gain {within Philadelphia) and conducts those activities in
Philadelphia which are essential to that purpose. See htip:#/www.phila. govirevenue/pdfs/bptactivepresence. padl.

" Effective November 1, 2004, Oklahoma's “Out-of-State-Attorney Act” became effective but it was shont-lived. The statute required out-of-state
attornays o register with the Oklahoma Bar Association and Oklahoma Tax Commissicn and pay a nonrefundable fee of $350 before they can appear
in litigation, administrative proceedings, or altemative dispute resolution proceedings that are court-annexed or ordered or mandated by slatule or rule.
Income derived from these legal services was 1o have been repored to the Oklahoma Tax Commission. The client, common fund, or any person that
was paying for the lawyer's services was required to wilhhold live percent of the amount due for legal services rendered in Okiahoma and to annually
remit this amount to the Oklahoma Tax Commission. Allomeys were afso required to inform their clients of this responsibility. The statute also
contained certain presumptions about the permanenl nature of practice in the state that would have required the attorney to become licensed in
Oklahoma in order to continue to offer legal services there. Oul-of-state attomeys were also required to renew their registration annually including
payment of the $350 fee. The law has been repealed. See hitp:fwww.oscn.net/applicalions/OCISWeb/index.asp?level=1&{tdb=STOKSTOS {S.B. 293,
effective April 6, 2005).

’ Florida Bar Pelition, Casa No. SC04-135 (February 9, 2003), Exhibit E.
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State

Pro Hac Vice Fee

Nevada $350.00 per case, per year
Néw Jersey Varies, up to $175.00 per year
North Dakota $100.00

Oregon $250.00 per case, per year
Rhode Island $150.00

South Carolina $250.00"

South Dakota $100.00

Texas $250.00 per case

Utah $175.00 per case
Washington, D.C. $100.00

West Virginia $150.00

Numerous in-house counsel limited license regulations now exist and are accompanied by registration and
annual fees. For example, Colorado’s initial fee is $725.” Minnesota’s fee is $825.7 Pennsylvania and New
Jersey require payment of a fee fixed by the Board of Bar Examiners. Illinois requires payment of the same
fee as required of counsel appearing pro hac vice.

CONCLUSION

Multiple rules and variations of the Model Rules, registrations, limited licenses, applications, certificates of
good standing, taxes, fees — if you have a multijurisdictional practice and you do not associate with local
counsel, then welcome to the MJP maze. Negotiate it carefully, and you will exit unscathed. Negotiate it

79

carelessly, and you may suffer the UPL curse. Choose wisely.

™ South Carolina’s Rule 404 requires payment of a $250.00 fee for pro hac vice admission or to offer legal services in & mediattion or arbitration under

Rule 5.5(c}(3}. hitp:/fwww.judicial.state.sc.us/courtRea/newrnules/RULE404.htm.

™ Colorado's rule is copied in the Appendix.

 Minnesola Supreme Court Rules 9 and 11E, which can be found at hiip://www.courts.state. mn.us/rules/ble_rules.himl.

™ Pennsylvania, New Jersey, and lllinois's rules are copied in the Appendix,
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APPENDIX (IN-HOUSE COUNSEL RULES IN SELECTED STATES)

California

Statement of Purpose. The purpose of this rule is to permit an attorney who resides in California and who is
licensed to practice law in one or more jurisdictions in the United States other than California to register to
provide legal services as in-house counsel for a single qualifying institution in California without becoming a
member of the State Bar of California. '

Rule 965. Registered In-House Counsel

a. [Scope of practice] Subject to all applicable rules, regulations, and statutes, an attorney practicing law
under this rule;

1.

Is permitted to provide legal services in California only to the qualifying institution that employs him
or her;

Is not permitted to make court appearances in Califonia state courts or to engage in any other
activities for which pro hac vice admission is required if they are performed in California by an
attorney who is not a member of the State Bar of California; and

Is not permitted to provide personal or individual representation to any customers, shareholders,
owners, pariners, officers, employees, servants, or agents of the qualifying institution.

b. [Requirements] For an attcmey to practice law under this rule, the attorney must:

1.

8.

Be an active member in good standing of the bar of a United States state, jurisdiction, possession,
territory, or dependency;
Register with the State Bar of California and file an Application for Determination of Moral
Character; :
Meet all of the requirements for admission to the State Bar of California, except that the attorney:

A. Need not take the California bar examination or the Multistate Professional Responsibility

Examination; and
B. May practice law while awaiting the result of his or her Application for Determination of
Moral Character;

Comply with the rules adopted by the Board of Governors relating to the State Bar Registered In-
House Counsel Program;
Practice law exclusively for a single qualifying institution, except that, while practicing under this
rule, the attorney may, if so qualified, simultaneously practice law as a registered legal services
attorney;
Abide by all of the laws and rules that govern members of the State Bar of California, including the
Minimum Continuing Legal Education (MCLE) requirements;
Satisfy in his or her first year of practice under this rule all of the MCLE requirements, including
ethics education, that members of the State Bar of California must complete every three years and,
thereafter, satisfy the MCLE requirements applicable to all members of the State Bar; and
Reside in California.

¢. [Application] Te qualify to practice law as registered in-house counsel, an attorney must;

1.

4926772

Register as an atlorney applicant and file an Appfication for Determination of Moral Characier with
the Committee of Bar Examiners;

Submit to the State Bar of California a declaration signed by the attomey agreeing that he or she
will be subject to the disciplinary authority of the Supreme Court of California and the State Bar of
Califomia and attesting that he or she will not practice iaw in California other than on behalf of the
gualifying institution during the time he or she is registered in-house counsel in California, except
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that if so qualified, the attorney may, while practicing under this rule, simultaneously practice law as
a registered legal services attorney; and
3. Submit to the State Bar of Califommia a declaration signed by an officer, a director, or a generai
counsel of the applicant's employer, on behalf of the applicant's employer, attesting that the
applicant is employed as an attorney for the employer, that the nature of the employment conforms
to the requirements of this rule, that the employer will notify the State Bar of Califomnia within 30
days of the cessation of the applicant’s employment in California, and that the person signing the
declaration believes, to the best of his or her knowledge after reasonable inquiry, that the applicant
qualifies for registration under this rule and is an individual of good moral character.
[Duration of practice] Registered in-house counsel must renew his or her registration annually. There is no
limitation on the number of years in-house counsel may register under this rule. Registered in-house counsel
may practice law under this rule only for as long as he or she remains employed by the same qualitying
institution that provided the declaration in support of his or her application. If an attorney praclicing law as
registered in-house counse! leaves the employment of his or her employer or changes employers, he or she
must notify the State Bar of California within 30 days. If an attorney wishes to practice law under this rule for
a new employer, he or she must first register as in-house counsel for that employer. _
[Eligibility] it will not be grounds for denial of an application to register under this rule if the attorney
applicant has practiced law in California as in-house counsel before the effective date of this rule. Further, it
wili not be grounds for denial of an application to register under this rule if the attorney applicant is practicing
law as in-house counsel at or after the effective date of this rule, provided that the attomey applies under
this rule within six months of its effective date. ‘
[Fees] The State Bar of California may set appropriate initial and annual registration fees, as well as
application fees, lo be paid by registered in-house counsel.
[State Bar Registered In-House Counsel Program] The State Bar may establish and administer a
program for registering Califomia in-house counsel under rules adopted by the Board of Governors.
[Inherent power of Supreme Court] Nothing in this rule is to be construed as affecting the power of the
Supreme Court of California to exercise its inherent jurisdiction over the practice of law in California.
[Effect of rule on multijurisdictional practice] Nothing in this rule limits the scope of activities permissible
under existing law by attorneys who are not members of the State Bar of California.
[Definitions] The following definitions apply to terms used in this rule:
1. *Qualifying institution” means a corporation, a partnership, an association, or other legal entity,
including its subsidiaries and organizational affiliates. Neither a governmental entity nor an entity
that provides legal services to others can be a qualifying institution for purposes of this rule. A
qualifying institution must:

A. Employ at least 10 employees full-time in California; or

B. Employ in Califomia an attorney who is an active member in good standing of the State
Bar of Califomia.

2. “Active member in good standing of the bar of a United States state, jurisdiction, possession,
territory, or dependency” means an attorney who meets all of the following criteria;

A. Is a member in good standing of the entity goveming the practice of law in each
jurisdiction in which the member is licensed to practice law;

B. HRemains an active member in good standing of the entity governing the practice of law in
at least one Uniled States state, jurisdiction, possession, territory, or dependency, other
than California, while practicing law as registered in-house counsel in California; and

C. Has not been disbarred, has not resigned with charges pending, or is not suspended from
practicing law in any other jurisdiction.
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Colorado

RULE 222. SINGLE-CLIENT COUNSEL CERTIFICATION

(1) Single-Client Representation. An atlorney who is not licensed to practice law in the state of
Colorado may be certified to act as counsel for a single-client upon application to and approval by the
Colorado Supreme Court if the following conditions are met:

(a) The attorney has established domicile in Colorado;
(b} The attorney is licensed to practice law and is in active status in another state in the United States;

{c) The attorney is a member in good standing of the bar of all courts and jurisdictions in which he or she
is admitted to practice; and

(d) The attorney’s practice of law is limited to acting as counsel for such singie-client {(which may include a
business entity or an organization and its organizational affiliate.)

(2) Application. The application and payment of the $725 certification fee must be made payable to the
Clerk of the Colorado Supreme Court and collected by the Attorney Registration Office. The application
shall contain:

(a) a certification of the limited nature of such practice;

(b) a certification that the attorney has advised such single-client that the attorney is not licensed in
Colorado;

(c) a certification by the client that the client is aware the attorney is not a licensed Colorado attorney and
that the attorney will be exclusively employed by that client; and

(d) a certificate of good standing from all courts and jurisdictions in which he or she is admitted to
practice.

{(3) Limitations. Approval under this rule shall be solely for so long as such attorney shall engage in such
limited practice. The attorney may not act as counsel for the client until the application is accepted and
approved. Such approval shall automatically terminate when the attorney ceases to be engaged in such
limited practice. The attorney approved pursuant to this section shall notify the Clerk of the Colorado
Supreme Court at the Attorney Registration Office of any change of status in this regard as soon as
practicabte, and shall not be authorized to represent any cother client.

(4) Authority. An attorney approved under this rule has the authority to act on behalf of the single-client
for all purposes as if licensed in Colorado. An attorney approved under this rule shall be deemed, for the
purposes of Colorado Revised Statutes, Title 12, Article 5, Sections 101, 112, and 115, to have obtained
a license for the limited scope of practice specified in this rule.
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(5) Discipline and Disability Jurisdiction. An attorney approved under this rule is subject to the
Colorado Rules of Professional Conduct and the Rules of Procedure Regarding Attorney Discipline and
Disability Proceedings.

(6) Fees. An attorney approved under this rule shall also be required to pay annual registration fees and
comply with all other provisions of C.R.C.P. 227, as well as comply with the mandatory legal education
requirements of C.R.C.P. 260. All fees collected by the Clerk of the Colorado Supreme Count at the
Attorney Registration Office under this rule shall be used to fund the attorney regulation system.

(7) Certification Number. An attorney approved under this rule shall be assigned a certification number
which shall be used to identify that attorney's certification status in Colorado. Whenever an initial pleading
is sighed by an attorney authorized under this rule, it shall also include thereon the attorney's certification
number. Whenever an initial appearance is made in court without a written pleading, the attorney shall
advise the court of the attorney’s certification number. The number need not be on any subsequent
pleadings.

Connecticut

UNAUTHORIZED PRACTICE OF LAW BY LOCALLY IN-HOUSE COUNSEL

You have requested an opinion as to the legal right of certain in-house counsel to perform legal services for
their employer although the counsel are not admitted to practice law in Connecticut. More .specifically, the in-
house counsel you refer to are lawyers not licensed to practice law in Connecticut but admitted to practice law
in another state, are full-tirne employees of a corporation or other organization, and the counsel maintain their
principal office in Connecticut: In this opinion, we refer to these lawyers as locally unadmitted in-house
counsel. You ask whether locally unadmitted in-house counsel may perform such practice of law services in
Connecticut for their employer as giving legal advice on Connecticut law, drafting legal documents that
involve Connecticut law, and appearing in Connecticut state courts; and you ask if performance of these
services in Connecticut by locally unadmitted in-house counsel is the unauthorized practice of law? You also
wish to know if Connecticut has an accreditation process, applicable only to locally unadmitted in-house
counsel, that permits these counsel who qualify to practice law in Connecticut representing their employer.,

(1) Locally unadmitted in-house counsel are not authorized to practice law in Connecticut; and in Connecticut,
when representing their employer, they cannot give legal advice on Connecticut law, draft legal documents that
involve Connecticut law, or appear in Connecticut state courts.

(2) Locally unadmitted in-house counsel, at least to the extent that they give legal advice to their employer, are
not subject to the criminal penalties provided for in the Connecticut unauthorized practice statute. However,
they might be held in contempt of court for engaging in the unauthorized practice of law.

(3) Locally admitted in-house counsel are permitted to perform legal-type services in Connecticut for their
employer, analogous to what a paralegal may do, if working under the supervision of a lawyer admitted in
Connecticut who reviews, approves, and is responsible for the work of the locally unadmitted counsel. This
permission does not extend to appearance as counsel in 2 Connecticut state court.

(4) Unlike at least fourteen other states and the District of Columbia, Connecticut does not authorize locally
unadmitted in-house counsel, upon certification or other authorization, to practice law in Connecticut
representing their empioyer. Such a proposal, unanimously recommended by the House of Delegates of the
Connecticut Bar Association to the Rules Committee of the Superior Court in January, 2000, has not yet been
acted upon by the Rules Committee.
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We are aware that other able attorneys who have seriously studied the question have concluded that locally
unadmitted in-house counsel are not engaging in the unauthorized practice of law when providing legal
services to their employer in Connecticut. The definition of the unauthorized practice of law, like most legal
concepts, is constantly evolving, locally and nationally. Although the Committee is of the opinion that the
rendering of legal services to one’s employer in Connecticut by a locally unadmitted lawyer is engaging in the
traditional practice of law and, therefore, the unauthorized practice of law, the Committee recognizes that the
definitive opinion on the subject is yet to be rendered by the courts of this State. Given the emerging doctrines
on the unauthorized practice of law within and outside of the State, the Committee cannot opine unequivocally
that a Connecticut court, by court rule or in a highly contested and well presented case will not find that locally
unadmitted in-house counsel may provide legal services to the counsel’s sophisticated employer on matters
concerning the employer’s affairs, although such activities would be considered the unauthorized practice of
law if offered to the public.
We should add that an option many out-of-state lawyers have who move to Connecticut and wish to practice
law in this state is to apply for admission to practice without examination or, of course, to seek admission by
taking the Connecticut bar examination. Given the uncertainty that has existed in some quarters as to whether
unadmitted in-house counsel are engaged in the unauthorized practice of law when providing legal services in
Connecticut for their employer, it is our opinion that this conduct by unadmitted in-house counsel should not
be prejudicial to their admission to practice in Connecticut if they apply.
ENDNOTES :
1. The basic unauthorized practice statute, which does not define the practice of law, provides as follows:

A person who has not been admitted as an attorney under the provisions of section 51-80

shall not: (1) Practice law or appear as an attorney-at-law for another, in any court of record

in this state, (2) make it a business to practice law, or appear as an attorney-at-law for

another in any such court, (3) make it a business to solicit employment for an attorney-at-law,

(4) hold himself out to the public as being entitled to practice law, (5) assume to be an

attorney-at-law, (6) assume, use or advertise the title of lawyer, attorney and counselor-at-

law, attorney-at-law, counselor-at-law, attorney, counselor. attorney and counselor, or an

equivalent term, in such manner as to convey the impression that he is a legal practitioner of

law, or (7} advertise that he, either alone or with others, owns, conducts or maintains a law

office, or office or place of business of any kind for the practice of law.

Conn. Gen. Stat. Ann. §51-88(a)

In holding a nonlawyer operating a legal document preparation service to be in violation of the above §51-88,
the Connecticut Supreme Court in Statewide Grievance Committee v. Patton, 239 Conn. 251, 683 A.2d 1359
(1996}, held the individualized preparation of legal documents to be the unauthorized practice of law. The
court also quoted with approval as follows, from one of its earlier cases, State Bar Assn. v. Connecticut Bank
& Trust Co., 145 Conn. 222, 140 A.2d 863 (1958): “The practice of law consists in no small part of work
performed outside of any court and having no immediate relation to proceedings in court. It embraces the
giving of legal advice on a variety of subjects and the preparation of legal instruments covering an extensive
field.”

In a recent Appellate Court of Connecticut case, Perlah v. S.E.L. Corp., 29 Conn. App. 43, 612 A.2d 806
(1992), a New York lawyer not admitted in Connecticut but officing in Connecticut and performing legal
services in Connecticut was held to be in violation of §51-88. In its opinion, the court stated: “Section 51-88
prohibits the practice of law in or outside a Connecticut courtroom by a person not admitted as an attorney
under the provisions of General Statutes §51-80.”
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An exception to §51-88 is pro hac vice admission. Connecticut Superior Court Rules, ch. 2, §2-16 permits a
lawyer not admitted in Connecticut but admitted in another state, “upon special and infrequent occasion,” at
the discretion of a Connecticut court, to appear before a Connecticut court in a matter before the court.
However, a Connecticut lawyer must be present ** when the lawyer not admitted in Connecticut is before the
court and the Connecticut lawyer must assume full responsibility for the proceedings.

2. Any person who violates any provision of this section shall be fined not more than two hundred and ﬁfty
dollars or imprisoned not more than two months or both. The provisions o this subsection shall not apply to
any employee in this state of a stock or nonstock corporation, partnership, limited liability company or other
business entity who, within the scope of his employment, renders legal advice to his employer or its corporate
affiliate and who is admitted to practice law before the highest court of original jurisdiction coon in any state,
the District of Columbia the Commonwealth of Puerto Rico or a territory of the I United States or in a district
court of the United States and is a member in good standing of such bar. For the purposes of this subsection,
“employee” means any person engaged in service to an employer in the business of his employer, but does not
include an independent contracior. Conn. Gen. Stat. Ann. §51-88(b).

3. Any person who violates any provision of this section shall be deemed in contempt of court, and the
Superior Court shall have jurisdiction in equity upon the petition of any member of the bar of this state in good
standing or upon its own motion to restrain such violation. Conn. Gen. Stat. Ann. §51-88(c).

4. On the role of paralegals and the employing lawyers’ professional responsibilities for paralegal work
performance, see Connecticut Rules of Professional Conduct, Rules 5.3 and 5.5 and comments.

ABA Model Guideline 2 for the Utilization of Legal Assistant [Paralegal] Services also is relevant to
permissible lawyer work assignments to paralegals,

Guideline 2. Provided the lawyer maintains responsibility for the work product, a lawyer may delegate to a
legal assistant any task normally performed by the lawyer except those tasks proscribed to one not licensed as
a lawyer by statute, court rule, administrative rule or regulation, controlling authority, the ABA Model Rules
of Professional Conduct, or these Guidelines.

The long comment to Guideline 2 includes the following:

The Model Rules emphasize the importance of appropriate delegation. The key to appropriate delegation is
proper supervision, which includes adequate instruction when assigning projects, monitoring of the project and
review of the completed project.

Also see Lawyers” Professional Responsibility Obligations Concemning Paralegals, 59 Connecticut Bar Journal
425 (1985), report of the Conrnecticut Bar Association Special Inter-Committee Group to Study the Role of
Paralegals.

5. However, unlike paralegals, out-of-state lawyers not admitted in Connecticut may be admitted pro hac vice
for a particular matter before a Connecticut court. Connecticut Superior Court Rules, ch. 2, §2-16.

6. See, for example, letter of Carla R. Walworth, Esq., dated November 13, 2001 to Professor Quintin
Johnstone, Chairman, Subcommittee on the In-House Counsel Opinion.

7. The Connecticut Supreme Court concluded in the case of In Re Darlene C., 247 Conn. 1 (1998), that social
workers employed by the Department of Children and Families could prepare, sign and file court petitions to
terminate parental rights, services traditionally regarded as the practice of law. In overruling the lower court
decision that such services constituted the unauthorized practice of law, Justice Palmer, the author of the
majority opinion, relied on Practice Book §26-1(1) directing that “such petitions shall be executed by any one
of the parties authorized to do so by statute,” which the legislature had in fact done by statutorily authorizing
““the commissioner or her designees to prepare, sign and file petitions for the termination of parental rights.”.
The Report of the CBA Task Force on Multijurisdictional Practice, dated May 21, 2002, recommends that
Connecticut adopt the changes to Rule 5.5 of the Rules of Professional Conduct advocated by the ABA
Commission on Multijurisdictional Practice authorizing a locally unadmitted lawyer to provide legal services
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“to the lawyer’s employer or its organizational affiliates, provided such services are not services for which the
forum requires pro hac vice admission.”

8. Two ABA Commissions, the Commission on Evaluation of the Rules of Professional Conduct (“Ethics
2000y and the Commission on Multijurisdictional Practice, propose to remove the services of locally
unadmitted in-house counsel representing the counsel’s employer from the constraints of the unaunthorized
practice of law. The proposal of the ABA Ethics 2000 Commission differs from that of the ABA MIJP
Commission guoted in Endnote 7. Rather than stating that locally unadmitted counsel may provide certain
services to the counsel’s employer. the ABA Ethics 2000 Commission provides that such counsel “does not
engage in the unauthorized practice of law” when counsel “acts on the client’s behalf or ...on behalf of the
client’s commonly owned organizational affiliates.” The final reports of both Commissions are scheduied to be
considered by the ABA House of Delegates at the ABA Annual Meeting this August.

9. On admission of attorneys from other jurisdictions without examination, see Connecticut Superior Court
Rules, ch. 2, §2-13.

llinois

Rale 716. Limited Admission Of House Counsel
(2) Eligibility. A lawyer admitted to the practice of law in another state or the District of Columbia may
receive a limited license to practice law in this state when the lawyer is employed in Illinois as house counsel
exclusively for a single corporation, partnership, association or other legal entity (as well as any parent,
subsidiary or affiliate thereof), whose lawful business consists of activities other than the practice of law or the
provision of legal services.
(b) Application Requirements. To qualify for the license, the applicant must file with the Board of
Admissions to the Bar the following:
(1) A completed application for the limited license in the form prescribed by the Board.
(2) A certificate of good standing from the highest court of each jurisdiction of admission.
(3) A certificate from the disciplinary authority of each jurisdiction of admission which:

(a) states that the applicant has not been suspended, disbarred or disciplined and that no charges of
professional misconduct are pending; or

(b) identifies any suspensions, disbarments, or disciplinary sanctions and any pending charges.
{4) A duly authorized and executed certification by applicant's employer that:

(2) it is not engaged in the practice of law or the rendering of legal services, whether for a fee or
otherwise;

(b) it is duly qualified to do business under the laws of its organization and the laws of Hlinois;

(c) the applicant works exclusively as an employee of said employer for the purpose of providing legal
services to the employer at the date of his or her application for licensure; and

(d) it will promptly notify the Clerk of the Supreme Court of the termination of the applicant's
employment.
(5) Such other affidavits, proofs and documentation as may be prescribed by the Board.
(6) The requisite fees in accordance with Rule 706.
(¢) Character and Fitness Approval at Discretion of the Board. At the discretion of the Board of
Admissions to the Bar, any applicant for a limited license under this rule may be required to receive
certification of good moral character and general fitness to practice law by the Committee on Character and
Fitness in accordance with the provisions of Rule 708.
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(d) Certification by the Board. In the event the Board of Admissions to the Bar shall find that the applicant
meets the requirements of this rule, the Board shall certify to the Court that such applicant is qualified for
licensure,
(e) Limitation of Practice. Licensed house counsel, while in the employ of an employer described in
subparagraph (a) of this rule, may perform legal services in this state solely on behalf of such employer;
provided, however, that such services shall
(1) be limited to

(a) the giving of advice to the directors, officers, employees and agents of the employer with respect to
its business and affairs; and

(b) negotiating, documenting and consummating transactions to which the employer is a party; and
(2) not include appearances as counsel in any court, administrative tribunal, agency or commission situated in
this state unless the rules governing such court or body shall otherwise authorize or the lawyer is specially
admitted by such court or body in a particular case or matter.
Lawyers licensed under this rule shall not offer legal services or advice to the public or in any manner hold
themselves out to be so engaged or authorized.
(f) Duration and Termination of License. The license and authorization to perform legal services under this
rule shall terminate upon the earliest of the following events:
(1) The lawyer is admitted to the general practice of law under any other rule of this Court.
(2) The lawyer ceases to be employed as house counsel for the employer listed on his or her initial application
for licensure under this rule; provided, however, that if such lawyer, within 120 days of ceasing to be so
employed, becomes employed by another employer and such employment meets all requirements of this rule,
his or her license shall remain in effect, if within said 120-day period there is filed with the Clerk of the
Supreme Court: (a) written notification by the lawyer stating the date on which the prior employment
terminated, identification of the new employer and the date on which the new employment commenced; (b)
certification by the former empioyer that the termination of the employment was not based upon the lawyer's
character and fitness or failure to comply with this rule; and (c) the certification specified in subparagraph
(b)(4) of this rule duly executed by the new employer. If the employment of the lawyer shall cease with no
subsequent employment within 120 days meeting all requirements of this rule, he or she shall promptly so
notify the Clerk of the Supreme Court in writing stating the date of termination of the employment.
(3) Withdrawal of an employer's certification filed pursuant to subparagraph (b)(4) of this rule. An employer
may withdraw certification at any time without cause being stated.
{(4) Upon crder of this Court.
(g) Annual Registration. Once the Court has conferred upon house counsel a limited license to practice law,
counsel must register with the Attorney Registration and Disciplinary Commission and pay the fee for active
lawyers set forth in Rule 756 for the year in which the license is conferred. For each subsequent year in which
house counsel continues to practice in Xllinois under the limited license, counsel must register and pay the fee
required by Rule 756 in order to be authorized to practice under the limited license.
(h) Discipline. All lawyers licensed under this rule shall be subject to the jurisdiction of the Court for
disciplinary purposes to the same extent as all other lawyers licensed to practice law in this state.
(i) No Credit Toward Admission on Motion. The period of time a lawyer practices law while licensed under
this rule shall not be counted toward his or her eligibility for admission on motion under Rule 705.
() Transition. Any lawyer not licensed in this state who is employed as house counsel in Illinois on the
effective date of this rule shall not be deemed to have been engaged in the unauthorized practice of law in
Illinois prior to licensure under this rule if application for the license is made within 12 months of the effective
date of the rule.
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(k) Newly Employed House Counsel. Any lawyer who is newly employed as house counsel in Illinois after
the effective date of this rule shall not be deemed to have engaged in the unauthorized practice of law in
1llinois prior to licensure under this rule if application for the license is made within 180 days of the
commencernent of such employment.

Adopted February 11, 2004, effective July 1, 2004.

New Jersey
RULE 1:27. ADMISSION TO PRACTICE

X X kK

1:27-2, Limited License; In-House Counsel. To be eligible to practice law in New Jersey as an in-
house counsel, a lawyer must comply with the provisions of this Rule. A limited license issued by the
Supreme Court pursuant to this Rule shall authorize the lawyer to practice solely for the designated
employer in New Jersey. Except as specifically limited herein, the rules, rights and privileges governing
the practice of law in this State shall be applicable to a lawyer admitted under this Rule.

(a) In-House Counsel Defined. In-House Counsel is a lawyer who is employed in New Jersey for a
corporation, a partnership, association, or other legal entity (taken together with its respective parents,
subsidiaries, and affiliates) authorized to transact business in this State that is not itself engaged in the
practice of law or the rendering of legal services outside such organization, whether for a fee or
- otherwise, and does not charge or collect a fee for the representation or advice other than to entities
comprising such organization.

(b) Requirements. All applications under this Rule are to be submitted to the Secretary to the Board of
Bar Examiners. An in-house counsel who is admitted to practice law before the highest court of any other
state, territory of the United States, Puerto Rico, or the District of Columbia (hereinafter a United States
jurisdiction) may receive a limited license to practice law in this State under the following conditions:

{i) The applicant certifies that he or she is a member in good standing of fhe bar of the highest court of
the each United States jurisdiction in which the applicant is licensed to practice law and provides a
certificate of good standing from each United States jurisdiction in which the applicant is admitted;

(i) The applicant certifies that: (a) no disciplinary proceedings are pending against the applicant and that
no discipline has previously been imposed on the applicant in any jurisdiction; or (b) if discipline has been
previously imposed, the certification shall state the date, jurisdiction, nature of the violation, and the
penalty sanction imposed. If proceedings are pending, the certification shall specify the jurisdiction, the
charges, and the likely time of their disposition. A lawyer admitted under this Rule shall have the
continuing obligation during the period of such admission promptly to inform the Director of the Office of
Attorney Ethics pursuant to R. 1:20-14(b) of a disposition made of disciplinary proceedings. Any
questions concerning the character or fitness of a lawyer may be referred to the Supreme Court
Committee on Character for review and recommendation (R. 1:25). The submission of an application for
an In-House Limited License shall be a consent to such investigation as the Committee on Character
deems appropriate;
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(ii) The applicant certifies that he or she performs legal services in this State solely for the identified
employer; and

(iv) The employer certifies through an officer, director or general counsel that the applicant is employed
as a lawyer for said employer, that the applicant is of good moral character, and that the nature of the
employment conforms to the requirements of this Rule.

(c) Compliance. A lawyer admitted pursuant to this Rule shall comply with the annual assessments
pursuant to R. 1:20-1(b) (Disciplinary Oversight Committee), R. 1:28-2 (New Jersey Lawyers’ Fund for
Client Protection), and R. 1:28B-1{e) (Lawyers Assistance Program).

(d) Limitation. In-house counsel shall not appear as Attorney of Record for his or her employer, its
parent, subsidiary, or affiliated entities in any case or matter pending before the courts of this State,
except pursuant to R, 1:21-1{(c) and R. 1:21-2,

(e) Duration. The limited license to practice law in this State shall expire if such lawyer is admitted to
the Bar of this State under any other rule of this Court, or if such lawyer ceases to be an employee for
the employer or its parent, subsidiary, or affiliated entities, listed on such lawyer's application, whichever
shall first occur; provided, however, that if such lawyer, within thirty days of ceasing to be an employee
for the employer or its parent, subsidiary, or affiliated entities listed on such lawyer's application,
becomes employed by another employer for which such lawyer shall perform legal services as in-house
counsel, such lawyer may maintain his or her admission under this Rule by promptly filing with the
Secretary to the Board of Bar Examiners a certification to such effect, stating the date on which his or her
prior employment ceased and his/her new employment commenced, identifying his or her new employer
and reaffirming that he or she shall not provide legal services, in this State, to any other individual or
entity. The lawyer shall also file a certification of the new employer as described in (b)(iv). In the event
that the employment of a lawyer admitted under this Rule shall cease with no subsequent employment
by a successor employer within thitty days, such lawyer shall promptly file with the Secretary to the
Board of Bar Examiners a statement to such effect, stating the date that such employment ceased.

(f) Fee. Each applicant for a limited license shall pay the required fees as established by the Board of Bar
Examiners and approved by the Supreme Court.

Pennsylvania

Rule 302

Limited In-House Corporate Counsel License

(a) General Rule. Every attorney not a member of the bar of this Commonwealth, who is employed by and
performs legal services in this Commonwealth for a corporation, company, partnership, association or other
non-governmental business entity, shall obtain a Limited In-House Corporate Counsel License in order to
provide such services if such services are performed in this Commonwealth on more than a temporary basis by
the attorney or if the attorney maintains an office or other systematic and continuous presence in this
Commonwealth.

(b} Scope of Legal Activities. Attorneys issued a Limited In-House Corporate Counsel License may provide
advice or legal services to the employer named in the application subject to the following qualifications:

(1) The legal services provided to the employer shall be limited to:
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(a) giving legal advice to the directors, officers, employees, and agents of the business organization with
respect to its business affairs;

(b) negotiating and documenting all matters for the business organization;

(c) representing the business organization in its dealings with any administrative agency or commission if
authorized by the rules of the agency or commission.

(2) In providing legal services, attorneys practicing under a Limited In-House Corporate Counsel License
shall not:

(a) represent their employer in any case or matter pending before the courts of this Commonwealth, unless
they have been admitted pro hac vice; _

(b) represent or give advice to any shareholder, owner, partner, officer, employee or other agent with respect
to any personal matter or transaction;

(¢} offer legal services or advice to any third party having dealings with the attorney’s employer; or

(d) offer legal services or advice to the public or hold themselves out as authorized to offer legal services or
advice to the public.

(3) Notwithstanding the fact that the practice of law by a lawyer licensed under this rule is limited to the
practice of law for the employer furnishing the statement required by this rule, a lawyer licensed under this rule
may participate in the provision of pro bono services offered under the auspices of organized legal aid societies
or state/local bar association projects, or provided under the supervision of an attorney licensed to practice law
in Pennsylvania who is also working on the pro bono representation.

(c) Application. An applicant for a Limited In-House Corporate Counsel License shall file with the board a
written application, in the form of a verified statement on the form prescribed by the board, setting forth those
matters which the board deems necessary, and pay an application fee fixed by the board. The application shall
be processed in accordance with the provisions of Rules 212 through 231.

{d) Requirements. The general requirements for issuance of a Limited In-House Corporate Counsel License
are:

(1) Completion of the study of law at and receipt without exception of an eamed Bachelor of Laws or Juris
Doctor degree from a law school;

(2) Admission to practice law in another state, territory of the United States or the District of Columbia on
active status at the time of filing the application; :

(3} Absence of prior conduct by the applicant which in the opinion of the board indicates character and
general qualifications (other than scholastic) incompatible with the standards expected to be observed by
members of the bar of this Commonwealth;

{4) Presentation of a certificate of good standing from the highest court or the agency having jurisdiction over
admisston to the bar and the practice of law in every jurisdiction in which the applicant has been admitted to
practice law, stating that the applicant is in good professional standing at the bar of such court or such state. An
applicant who is disbarred or suspended for disciplinary reasons from the practice of law in another
Jurisdiction at the time of filing an application shall not be eligible for a Limited In-House Corporate Counsel
License;

(5) Presentation of a sworn statement by the applicant certifying that he/she will perform legal services in this
Commonwealth solely for the employer identified in the application, and that such employer’s lawful business
consists of activities other than the practice of law or the provision of legal services;

(6) Presentation of a statement signed by an officer, director or general counsel of the applicant’s employer
stating that the applicant is an employee for such employer and performs legal services in this Commonwealth
for such employer.

(e) Duration. The Limited In-House Corporate Counsel License shall expire if:

(1) such attorney is admitted to the bar of this Commonwealth under any other rule,
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(2) fails to fulfill the obligations required of active members of the bar of this Commonwealth,

(3) is suspended or disbarred from the practice of law in another jurisdiction,

(4) fails to maintain active status for admission to the practice of law in at least one state, temitory of the
United States or the District of Columbia; or

(5) such attorney ceases to be employed by the employer listed on such attorney’s application; provided,
however, that if such attorney, within 30 days of ceasing to be an employee for the employer listed on such
attorney’s application, becomes employed by another employer within this Commonwealth for which such
attorney shall perform legal services, such attorney may apply for a new certificate recommending the issuance
of a Limited In-House Corporate Counsel License under this Rule by filing with the board, within 30 days of
commencing the new employment, a statement identifying his or her new employer, and the date on which his
prior employment ceased and his new employment commenced, and submitting the documents required by
sections (d)(5) and (6) of this rule with respect to the new employer.

(f) Issuance of License. At any time within six months of the receipt of a certificate from the board
recommending the issuance of a Limited In-House Corporate Counsel License, an applicant may file a motion
with the Prothonotary, on a form prescribed by the board for issuance of a Limited In-House Corporate
Counsel License. The motion shall be accompanied by the certificate from the board recommending issuance
of the license and the fee required by the Prothonotary. Upon receipt of the appropriate documents and fee, the
Prothonotary shall enter the name of the applicant upon the docket of persons issued a Limited In-House
Corporate Counsel License, notify the Administrative Office of the issuance of a limited license to such
attorney and issue an engrossed Limited In-House Corporate Counsel License under seal.

(g) Status. When a license is required under this rule for the performance of legal services in this
Commonwealth solely for an attorney’s employer, the performance of such services by the attorney shall be
considered to be the active engagement in the practice of law for all purposes and shall subject the attorney to
all duties and obligations of active members of the Pennsylvania bar including, but not limited to the Rules of
Professional Conduct, the Rules of Disciplinary Enforcement and the Rules of Continuing Lega! Education,
Prior to the effective date of this rule, when an attorney performed legal services in this Commonwealth solely
as an employee of a business organization, whose business consisted of activities other than the practice of law
or the provision of legal services, the rendering of such legal services shall be deemed for all purposes to have
been the authorized active engagement in the practice of law in this Commonwealth, if such attorney, at the
time of the performance of such legal services met the requirements set forth in sections (d) (1), (2), (3) and (4)
of this rule.
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