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ADDRESSING REGULATION THROUGH LITIGATION: SOME SOLUTIONS TO

(GOVERNMENT SPONSORED [LAWSUITS

By MARK A. BEHRENS AND ROCHELLE M. TEDESCO

In recent years, a new trend has developed that
violates the bedrock principle of separation of powers and
threatens the landscape of tort law in America: regulation
through litigation." This trend began in the state Medicaid
recoupment lawsuits against tobacco companies.? It is built
upon a powerful new alliance between state executives and
politically influential personal injury lawyers.?

In the state Medicaid recoupment lawsuits against
the tobacco companies, the partnership between state execu-
tives and private personal injury lawyers was unprecedented,
powerful, and lucrative. Ultimately, the litigations resulted
in a global settlement which included $246 billion in damages
and $8.2 billion in fees so far for the private attorneys — most
of whom worked on a contingent fee basis.*

The strategy of state executives to pick an industry
and go after it through litigation - as opposed to through
legislation - results in an end-run around representative gov-
ernment, and has resulted in the de facto creation of a fourth
branch of government.® The state attorneys general involved
in the tobacco litigation “legislated” by achieving enormous
settlements — and they did so with the assistance of private
personal injury lawyers. If left unchecked, this alliance will
no doubt continue, because government-sponsored lawsuits
give state executives a new revenue source without having
to raise taxes. They also give state executives the chance to
achieve a regulatory objective that the majority of the elec-
torate may not support.

In addition, the lawsuits provide contingency fee
lawyers with an opportunity to receive astronomical fees -
sometimes equal to as much as $105,022 an hour.® Plaintiffs’
lawyers are likely to use such fees as the seed money for a
coordinated attack on their next target. Evidence of this
surfaced in February of 2001, when a group of plaintiff’s
lawyers who participated in the 1998 state tobacco litigation
reached a deal with institutional investors to convert nearly
$1 billion in legal fees that would have been paid over 12
years into $308.1 million in cash.” That cash will undoubtedly

“help finance new contingency fee projects. It also may be
used to finance the political campaigns of candidates who
may hire the lawyers to bring new cases in the future.

Hard evidence of the new trend of regulation
through litigation can be found all across the nation. Local
governments have hired private attorneys to sue gun manu-
facturers in a number of cities.® Rhode Island retained a well-
known plaintiffs’ firm to assist in an effort to hold former
manufacturers of lead paint liable for government health-
care costs.” Other states are reportedly considering similar
actions.'® Several local governments have filed or plan to file
their own lead paint lawsuits." Rhode Island’s Attorney
General even has suggested that “going after the latex rub-
ber industry” could recoup “a couple of billion dollars.”*

The list may not stop there. Part of the 1998 tobacco
settlement included a payment of $50 million into an en-
forcement fund to be used by the National Association of
Attorneys General.”” While this payment might not be used
to fund litigation against other industries, it provides a strong

incentive for state attorneys general to attempt to repeat their
success with the tobacco settlement. In fact, in June of 1999,
fifty state attorneys general held a strategy session to discuss
future targets. Reports suggest that these targets could in-
clude health insurers, manufacturers of automobiles, chemi-
cals, alcoholic beverages, and pharmaceuticals, Internet pro-
viders, “Hollywood,” video game makers, and even the dairy
and fast food industries.
Some Solutions to Regulation Through Litigation

The American Legislative Exchange Council
(“ALEC”), the nation’s largest bipartisan individual mem-
bership association of state legislators, numbering over 3,000,
has developed a number of positive approaches to curb the
proliferation of multigovernment lawsuits.¢

Legislation to Require Open and Competitive Bidding

Regulation through litigation is fostered when gov-
ernment officials hire private contingency fee attorneys to
handle the public’s legal business. While state attorneys gen-
eral are supposed to act in the public interest and take oaths
to the Constitutions of the United States and their individual
states, contingency fee lawyers are motivated by profit. These
private lawyers have a financial incentive to distort legal prin-
ciples and create new causes of action in their quest to win
cases — particularly when they will be paid a percentage of
the recovery. They do not necessarily stop to think whether
the new legal precedent they are creating will benefit society
as a whole.

Compounding this problem is the strong potential
for fraud and abuse when public officials make private fee
arrangements with contingency fee lawyers. In almost ev-
ery other context, government contracts are made in the
public light and are priced through a competitive bidding
process. When public officials make arrangements in private
about contingency fees, potential abuses can include a wink
and a nod about political contributions or future employ-
ment at a private law firm. Even when legitimately negoti-
ated, these agreements may not result in the best value to
the taxpayer.

ALEC has developed a proposal to address the prob-
lems caused by the back-room negotiation of contingency
fee contracts between personal injury lawyers and govern-
ment officials.” ALEC’s model bill, “The Private Attorney
Retention Sunshine Act,” clarifies how and under what terms
state governments may enter into contingency fee contracts
with private lawyers. It provides that the bidding process
for legal services must be open and competitive, whether the
contract calls for a contingency fee or a flat hourly rate.
Moreover, if the contract is likely to result in more than $1
million in attorneys’ fees and expenses, the legislature must
have the opportunity to hold a hearing about the terms of
the contract and propose changes. Contingency fee lawyers
would have to keep complete time and expense records, and
attorneys’ fees would be capped at $1,000 an hour.

Legislation based on ALEC’s Model Act was en-
acted into law in Texas and North Dakota in 1999, Kansas
in 2000," and Virginia in 2002.2° Also in 2002, at the time

Engage Volume 3 April 2002

D

109




/

this article went to print, private attorney retention sunshine
legislation had been voted out of the Florida House of Rep-
resentatives and reported out of the Florida Senate Judi-
ciary Committee; legislation also had been reported out of
the Arizona House Retirement and Government Operations
Committee and Missouri Senate Pensions and General Laws
Committee.
Bonding Fairness Legislation

Supersedeas (“appeal”) bonds provide security that
a civil defendant who suffers an adverse judgment at trial
will have assets sufficient to satisfy the judgment if efforts to
challenge the verdict on appeal ultimately prove to be unsuc-
cessful. The appeal bond laws in many states, however, are
outdated and in need of reform. Most bonding statutes were
adopted when judgments were much smaller in scale — be-
fore the creation of novel and expansive theories of liability,
and before the rapid rise of class actions and mass torts,*' and
the emergence of multigovernment lawsuits that aim to reach
deep into the pockets of corporate defendants.? These “new
style” lawsuits have created the possibility of astronomically
large judgments in civil cases. Bonding statutes can stand as
an unfair roadblock to appeals of such crushing verdicts,
raising serious due process and equal protection concerns.”

The problem of oppressive appeal bonding require-
ments first became evident during the state attorneys gen-
eral litigation against the tobacco industry. As one law pro-
fessor has observed, “if multi-billion dollar judgments had
been entered against the tobacco manufacturers in the states’
lawsuits, the manufacturers likely would have lacked the
resources to immediately pay the judgments (or even to
post an appeal bond), and may have been forced into bank-
ruptcy.”? Bonding requirements were a driving force be-
hind the massive $246 billion settlement.

Civil defendants should have full access to a state’s
appellate court system to challenge an adverse judgment -
just as losing plaintiffs should have the ability to test their
case on appeal. The defendant’s right to an appeal is particu-
larly important if the verdict contradicts settled legal prin-
ciples, is based on novel and untested theories of liability,
was the product of bias or prejudice, or is so large as to
“shock the conscience” and violate constitutional due pro-
cess protections. The current bonding statutes in many states,
however, stand as a potential roadblock to keep some defen-
dants from obtaining appellate review of such cases.

When faced with an exorbitant judgment and a con-
comitant equally exorbitant bond to stay a judgment pend-
ing appeal, many defendants (even the largest corporations)
may be unable to post the bond necessary to pursue an ap-
peal lest they face bankruptcy. There is no way for a defen-
dant to appeal the judgment when it is financially unable to
post an appeal bond.

The consequences of this can be quite disturbing.
Picture the following scenario. A state executive hires a pri-
vate personal injury lawyer to bring a lawsuit against an out-
of-state corporation, or a trial court certifies a nationwide
class action against the company. Maybe the defendant is
unpopular for one reason of another. The trial judge allows
the case to proceed based on a novel legal theory. Prejudicial
and inflammatory evidence is paraded before the jury. The
jury returns an unconstitutionally excessive punitive dam-
ages verdict.

If that verdict is more than the defendant can bond,
there is nothing that defendant can do to reverse the plainly
erroneous and unconstitutional judgment. The defendant’s
right to an appeal is effectively blocked. Ironically, the more
egregious the errors at trial and the more outrageous the
award, the more likely it is that the defendant will not be able
to post a bond sufficient for the judgment to be appealed.
The very cases that cry out for appellate review are the ones
that defendants may not be able to appeal.

There is only one way for a defendant to avoid this
fate, and it is equally disturbing - the defendant must settle,
even if it believes the case is flimsy or without merit. As if to
add insult to injury, the defendant must not only settle a case
it believes it can win just to avoid a potentially bankrupting
judgment, but it must do so at a “premium” rate, because the
plaintiff's attorney knows that the defendant has been placed
over a barrel. The defendant either accepts the plaintiff's
terms or risks bankruptcy. Bonding statutes should not be
permitted to be abused this way —as a tool to facilitate legal
extortion.

Recognizing the need for reform, several states have
adopted legislation to bring fairness to the bonding process
and to protect the right to an appeal. In 2000, Florida, Geor-
gia, Kentucky, and North Carolina adopted legislation to
Limit the amount of the bond a defendant must post in order
to appeal an adverse judgment, while fairly protecting plain-
tiffs’ ultimate chance for recovery should the plaintiff prevail
on appeal In 2002, Ohio and Indiana enacted similar leg-
islation.?* Other states have passed narrower bond reform
laws that apply only to cases against tobacco product manu-
facturers that have signed onto the state attorneys general
litigation Master Settlement Agreement.”

ALEC has proposed a “Model Appeal Bond Waiver
Act” to protect the right to an appeal in the new civil litiga-
tion environment.?? The Model Act would waive state ap-
peal bond requirements for the amount of a judgment in
excess of $1 million (or $100,000 if the party found liable can
show good cause or is a small business). The full bond re-
quirement would be reinstated if the plaintiff proves that the
party who obtained the waiver is purposely dissipating its
assets while the appeal is pending in order to avoid paying
the judgment when the appellate process comes to an end.

Legislation to Ensure Fairness in Litigation

ALEC also has adopted model legislation, the “Fair-
ness in Litigation Act,” to help ensure that government plain-
tiffs do not have greater legal rights than an injured indi-
vidual merely because the government bears an indirect eco-
nomic harm as a result of that injury. The government would
have to “stand in the shoes” of the citizen; there would be
equality between the two claims. The Model Act is based on
the settled tort law rule that an injured individual’s right to
sue is primary and paramount. Itis equal to or greater than
the claim of any party that has suffered a related indirect
economic loss.?

Workplace injury litigation provides an common
example of this rule. If a worker is injured in the workplace
as a result of a defective tool, his or her claim is the primary
claim. If the employer suffers economic losses as a result of
the employee’s injury - for example, the employer has to pay
worker’s compensation and medical expenses on the
employee’s behalf, suffers loss of profits while the employee
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is out of work, or has to hire a substitute worker - the
employer’s claim is secondary to that of the injured party.
Through subrogation, the employer can join in the employee’s
tort claim against the manufacturer of the tool or put a lien
on the employee’s recovery, but the employer does not have
a separate, independent claim or a greater claim than the
injured worker.

In these situations, the employer that suffers an in-
direct economic loss must “stand in the shoes” of the indi-
vidual who was directly injured. The same rule should apply
to indirect economic loss claims by the government. If the
citizen’s claim would be defeated, the government’s claim
should be defeated too.

Conclusion

Regulation through litigation is contrary to the sys-
tem established by our forefathers. Indeed, former Clinton
Administration Labor Secretary Robert Reich, who coined
the phrase “regulation by litigation,” has sagely observed,
“The strategy may work, but at the cost of making our frail
democracy even weaker. . . . This is faux legislation, which
sacrifices democracy to the discretion of administration offi-
cials operating in secrecy.”® The American Legislative Ex-
change Council has proposed a number of reforms to curb
this trend. The ALEC model bills provide sound and fair
solutions to the serious problems that have recently emerged
in the context of government-sponsored lawsuits. ALEC’s
proposals make good public policy sense, and should be en-
acted by state legislatures.

* * *

Mark Behrens, a partner in the Washington, D.C. office
of Shook, Hardy & Bacon L.L.P., serves as co-counsel to the Ameri-
can Tort Reform Association and advisor to ALEC’s civil justice
task force. Rochelle Tedesco is an associate in the firm.
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Junk ExperT TeSTIMONY: THE BATTLE RAGES ON

By Davip E. BERNSTEIN®

THE SuprEME COURT’S EXPERT EVIDENCE TRILOGY-Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), General Elec-
tric Co. v. Joiner, 522 US. 136 (1997), and Kumho Tire Co., Ltd., v.
Carmichael, 526 U.S. 137 (1999)-has received a tremendous amount
of attention, and rightly so. These cases dramatically tightened the
rules for the admissibility of expert evidence in federal courts and
in states that have adopted the trilogy. Daubert held that scientific
evidence must be subjected to a reliability test, Joiner concluded
that under Daubert, district courts should scrutinize the reliability of
an expert’s reasoning process as well as his general methodology,
and Kumho Tire extended Daubert's reliability test to non-scientific
expert evidence. The result has been a crackdown on “junk”
expert testimony in federal courts.

Tort reform advocates have declared victory and for the
most part abandoned the junk science issue. Unfortunately, vic-
tory is not in fact yet at hand. First, states with most of the Ameri-
can population have not adopted Daubert. Second, even many
states that purport to apply Daubert have not embraced Joiner and
Kumbo Tire, opinions that were crucial in establishing that Daubert
is a stringent test requiring strict scrutiny of proffered expert testi-
mony. Of the non-Daubert states, only Utah applies a test as strin-
gent as the Daubert trilogy. Georgia, Idaho, Nevada, South Caro-
lina, and Wisconsin all apply to expert testimony a liberal rel-
evancy standard that focuses on an expert’s paper qualifications,
rather than the substance of his testimony. Hawaii and Tennessee
use Daubert for guidance, but refuse to be bind themselves to it.

The other non-Daubert states rely on the common law
Frye general acceptance test. These states include Alabama, Ari-
zona, California, Colorado, the District of Columbia, Florida, Illi-
nois, Kansas, Maryland, Michigan, Minnesota, Mississippi, Ne-
braska, New Jersey, New York, Pennsylvania, and Washington.

Over the last decade or so, a mythology has grown up
around Frye, to the effect that the general acceptance test is a wide-
ranging, very stringent standard that would restrict the admissibil-
ity of junk expert evidence in toxic tort and products liability cases.
In fact, Frye was traditionally applied only in criminal cases. Only in
the last few years have courts in Frye states started to apply the
general acceptance test to expert evidence in civil cases. In the
largest and most significant Frye state, California, there are no
published opinions applying the general acceptance test in toxic
tort or products liability cases.

Even when courts do apply Frye to toxic tort and prod-
ucts liability cases, they often apply a very weak version of the
general acceptance test, requiring only that an expert’s basic meth-
odology be generally accepted. For example, an expert in a toxic
tort case merely needs to show that he is using epidemiology; his
testimony is admitted regardless of whether he is extrapolating
from the epidemiological evidence to causation in a generally-
accepted manner. The courts’ rationale is that because epidermiol-
ogy is generally accepted in the scientific community regarding

causation issues, there is no need to scrutinize how the expert is
utilizing the evidence. By contrast, the federal Joiner precedent
encourages trial courts to scrutinize how the expert extrapolates
from his data to his conclusions.

Moreover, most courts in Frye jurisdictions refuse to
apply the general acceptance test to evidence that is not clearly the
product of a scientific technique. Thus, for example, Frye is gener-
ally not applied to medical malpractice testimony, or to testimony
by an engineer regarding an alleged design defect. In both situa-
tions, courts hold that the testimony is based on experience and
not a scientific technique. By contrast, Kumho Tire requires that
federal courts apply a reliability standard to all expert testimony.

Meanwhile, among the states that purport to apply
Daubert, many adopted it when they thought it was a “loose scru-
tiny” test that only applied toscientific evidence. Now that Daubert
has, in the wake of Joiner and Kumho Tire, proven to be both a strict
and an expansive test, some states are backing away from federal
precedent. Oregon, for example, claimed to adopt Daubert several
years ago. However, in a recent opinion, Jennings v. Baxter
Healthcare, 14 P.3d 596 (Ore. 2000), the Oregon Supreme Court
implicitly rejected Joiner, and held that courts may only scrutinize
an expert’s general methodology. The Court, in fact, did not cite
Daubert at all, instead relying on pre-Daubert state cases. What is
especially troubling about Jennings is that the Court required the
admission of widely-discredited evidence linking breast implants
to immune system disease.

Some Daubert states are also reluctant to apply Daubert’s
reliability test tonon-scientific evidence, as required in federal court
under Kumho Tire. For example, the West Virginia Supreme Court
recently held that it would not apply a reliability test toengineering
testimony in a products liability case. Watson v. Inco Alloys Interna-
tional, Inc., 2001 W. Va. LEXIS 20 (March 9, 2001).

The solution to the recalcitrance of state courts to adopt
appropriate strict standards for the admissibility of expert testi-
mony is for state legislatures to adopt the new, amended version
of Federal Rule of Evidence 702, which incorporates the holdings
of Daubert, Joiner, and Kumbho Tire. Under new Rule 702, an expert
opinion may only be admitted if: (1) the testimony is based upon
sufficient facts or data; (2) the testimony is the product of reliable
principles and methods; and (3) the witness has applied the prin-
ciples and methods reliably to the facts of the case. Many states,
including states that have not adopted Daubert, currently adhere
to the old version of Rule 702. It should not be difficult to persuade
them to adopt the new version of Rule 702.

* David E. Bernstein is Associate Professor at the George Mason Univer-
sity School of Law in Arlington Virginia. An expanded version of this
article entitled Frye, Frye, Again: The Past, Present, and Future of the
General Acceptance Test, is forthcoming in Jurimetrics.
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