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The United States Supreme Court has said that this 
country is in the midst of an “asbestos-litigation 
crisis”1 as a result of the “elephantine mass” of claims 
that have been filed.2  Former Attorney General Grif-
fin Bell has said that the crisis has worsened “at a 
much more rapid pace than even the most pessimistic 
projections.”3  Spreading like a renewed wild fire, 
the number of asbestos cases pending nationwide 
doubled from 100,000 to more than 200,000 during 
the 1990s.4  At least 300,000 asbestos claims are now 
pending.5  More than 100,000 new claims were filed 
in 2003 — “the most in a single year.”6  The RAND 
Institute for Civil Justice predicts that at least one mil-
lion more claims may be filed.7

Meanwhile, calls for solutions have continued to grow.  
In addition to renewed efforts to pass federal reform,8 

state courts and legislatures are aggressively acting to 
address the litigation within their own jurisdictions and 
borders.  This article discusses why filings by “unim-
paired claimants” are at the core of the current asbestos 
litigation crisis, the impact those filings are having on 
the truly sick, and the ramifications for defendant com-
panies and the economy as a whole.  The article then 
highlights medical criteria-based reforms that state 
courts and legislatures have adopted to give priority to 
the truly sick, while preserving the right of currently 
unimpaired claimants to pursue legal actions if, and 
when, they develop asbestos-related impairments.  The 
appendix to this article summarizes the various medical 
criteria that have been adopted to date.

I. The Current Asbestos Litigation ‘Crisis’
 A.  Mass Filings By The Non-Sick 
  Threaten Payments To The Truly Sick
In the past, most asbestos claims were filed by “work-
ers suffering from grave and crippling maladies,” 
such as debilitating breathing impairment, lung 
cancer or mesothelioma 9  Today, however, the vast 
majority of new asbestos claimants are “people who 
have been exposed to asbestos, and who (usually) 
have some marker of exposure such as changes in 
the pleural membrane covering the lungs, but who 
are not impaired by an asbestos-related disease and 
likely never will be.”10  Recent estimates indicate 
that up to ninety percent of new asbestos claims filed 
nationally are brought by plaintiffs with little or no 
impairment.11
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Mass screenings conducted by plaintiffs’ lawyers and 
their agents have “driven the flow of new asbestos 
claims by healthy plaintiffs.”12 Such screenings are fre-
quently conducted in areas with high concentrations 
of workers who may have worked in jobs where they 
were exposed to asbestos.13  Plaintiffs are recruited 
through exaggerated ads, such as “Find out if YOU 
have MILLION DOLLAR LUNGS!”14  Attorney 
General Bell has said: “These screenings often do not 
comply with federal or state health and safety law.  
There often is no medical purpose for these screenings 
and claimants receive no medical follow-up.”15  Some 
attorneys reportedly pass an x-ray around to numer-
ous radiologists until they find one who is willing to 
say that the x-ray shows markers of an asbestos-related 
disease, a practice strongly suggesting unreliable sci-
entific evidence.16

Recently, the American Bar Association (“ABA”) 
Commission on Asbestos Litigation studied this prob-
lem.17  The ABA Board of Governors authorized the 
formation of the Commission to craft a legal standard 
for asbestos-related impairment.  With the assistance 
of the American Medical Association, the Commis-
sion consulted some of the Nation’s most prominent 
physicians in the field of occupational medicine and 
pulmonary disease.  The doctors interviewed “repre-
sented a cross-section of experts in this area — some 
had testified for plaintiffs in asbestos litigation, some 
had testified for defendants, some for both and some 
for neither.”18  These physicians confirmed published 
reports that only a small percentage of current asbes-
tos claims involve functional impairment:

Asbestos-related cancer and impairing 
asbestosis continue to occur, but they 
represent a small fraction of annual new 
filings.  According to the recent RAND 
report, somewhere between two-thirds 
and 90% of new claims are now brought 
by individuals who have radiographically 
detectable changes in their lungs that are 
“consistent with” asbestos-related disease 
(and with dozens of other causes), but 
have no demonstrated functional impair-
ment from those changes.  In sum, it ap-
pears that a large and growing proportion 
of the claims entering the system in recent 
years were submitted by individuals who 
have not incurred an injury that affects 

their ability to perform activities of daily 
life.19

The ABA Commission also confirmed that a large 
percentage of asbestos cases arise from the activities 
of for-profit litigation screening companies whose 
sole purpose is to identify large numbers of people 
who have minimal x-ray changes that are “consis-
tent with” prior asbestos exposure, thus provid-
ing the pretext for a lawsuit.  The Commission 
reported:

For-profit litigation “screening” compa-
nies have developed that actively solicit 
asymptomatic workers who may have 
been occupationally exposed to asbestos 
to have “free” testing done — usu-
ally only chest X-rays.  Promotional ads 
declare that “You May Have Million 
$ Lungs” and urge the workers to be 
screened even if they have no breathing 
problems because “you may be sick with 
no feeling of illness.”  The X-rays are 
usually taken in “x-ray mobiles” that are 
driven to union halls or hotel parking 
lots.  There is evidence that many litiga-
tion-screening companies commonly 
administer the x-rays in violation of state 
and federal safety regulations.  In order to 
get an x-ray taken, workers are ordinar-
ily required to sign a retainer agreement 
authorizing a lawsuit if the results are 
“positive.”

The x-rays are generally read by doctors 
who are not on site and who may not 
even be licensed to practice medicine 
in the state where the x-rays are taken 
or have malpractice insurance for these 
activities.  According to these doctors, 
no doctor/patient relationship is formed 
with the screened workers and no medi-
cal diagnoses are provided.  Rather, the 
doctor purports only to be acting as a 
litigation consultant and only to be look-
ing for x-ray evidence that is “consistent 
with” asbestos-related disease.  Some 
x-ray readers spend only minutes to 
make these findings, but are paid hun-
dreds of thousands of dollars — in some 



LexisNexis MEALEY’S LITIGATION REPORT:  Asbestos Vol. 20, #6  April 13, 2005

35

cases, millions — in the aggregate by the 
litigation screening companies due to the 
volume of films read. 20

Given the way in which mass litigation screenings are 
conducted, it is hardly surprising that the medical 
“findings” they generate are notoriously unreliable.  
The ABA Commission reported that the rate of “posi-
tive” findings (i.e., findings consistent with prior 
asbestos exposure) generated by litigation screening 
companies is “startlingly high,” often exceeding fifty 
percent and sometimes reaching ninety percent.21  
The result is an “epidemic of asbestosis observed . . . 
in numbers which are inconceivable and among in-
dustries where the disease has never been previously 
recognized by medical investigation.”22

The problem presented by mass filings by unim-
paired claimants is self-evident: they create judicial 
backlogs and exhaust scarce resources that should go 
to “the sick and the dying, their widows and survi-
vors.”23  Sick plaintiffs and asymptomatic claimants 
are forced to compete against each other for scarce 
resources.24  Senior U.S. District Judge Charles 
Weiner, who presides over the federal asbestos dock-
et (MDL 875), has explained this problem:  “Only a 
very small percentage of the cases filed have serious 
asbestos-related afflictions,” but they “are prone to 
be lost in the shuffle with pleural and other non-
malignant cases.”25

Consider, for example, the litigation involving Johns-
Manville, which filed for bankruptcy in 1982.  It took 
six years for the company’s bankruptcy plan to be con-
firmed.  Payments to Manville Trust claimants were 
halted in 1990, and did not resume until 1995.  Ac-
cording to the Manville trustees, a “disproportionate 
amount of Trust settlement dollars have gone to the 
least injured claimants — many with no discernible 
asbestos-related physical impairment whatsoever.”26  
The Trust is now paying out just five cents on the dol-
lar to asbestos claimants.27  The trusts created through 
the Celotex and Eagle-Picher bankruptcies have simi-
larly reduced payments to claimants.28

The same injustice can be seen on an individual level.  
For example, the widow of a Washington State man 
who died from mesothelioma has been told that she 
should expect to receive only fifteen percent of the $1 
million she might have received if her husband had 

filed suit before the companies he sued went bank-
rupt.29  The widow of an Ohio mechanic will recover 
at most $150,000 of the $4.4 million award that she 
received for her husband’s death.30

Not suprisingly, lawyers who represent cancer victims 
have been highly critical of mass screenings and the 
filings they generate.  Here is what some of these 
lawyers have said:

• Matthew Bergman of Seattle:  “Victims of me-
sothelioma, the most deadly form of asbestos-
related illness, suffer the most from the current 
system . . . the genuinely sick and dying are 
often deprived of adequate compensation as 
more and more funds are diverted into settle-
ments of the non-impaired claims.”31

• Peter Kraus of Dallas: Plaintiffs’ lawyers who 
file suits on behalf of the non-sick are “sucking 
the money away from the truly impaired.”32

• Mark Iola of the same Dallas firm has said that 
unimpaired asbestos claimants are “stealing 
money from the very sick.”33

• Steve Kazan of Oakland, California has testified 
that recoveries by the unimpaired may result in 
his clients being left uncompensated.34

• Randy Bono, a prominent Madison County, 
Illinois attorney:  “I welcome change.  Getting 
people who aren’t sick out of the system, that’s 
a good idea.”35

• Terrence Lavin, an Illinois State Bar President and 
Chicago plaintiffs’ lawyer:  “Members of the as-
bestos bar have made a mockery of our civil justice 
system and have inflicted financial ruin on corpo-
rate America by representing people with nothing 
more than an arguable finding on an x-ray.”36

 B. The Heavy Toll Of 
  Asbestos-Related Bankruptcies
Asbestos litigation has forced more than seventy 
companies into bankruptcy.37  The “process is ac-
celerating,”38 due to the “piling on” nature of as-
bestos liabilities.39  These bankruptcies represent 
more than the demise of a business.  They also have 
a real impact on the job prospects of employees, 
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the retirement savings of ordinary citizens, and the 
economy as a whole.

For instance, Nobel Prize-winning economist Joseph 
Stiglitz of Columbia University and two colleagues 
found that bankruptcies resulting from asbestos liti-
gation put up to 60,000 people out of work between 
1997 and 2000.40  Those workers and their families 
lost $175 million to $200 million in wages.41  Em-
ployee retirement assets declined roughly twenty-
five percent.42  National Economic Research Associ-
ates found that workers, communities, and taxpayers 
will bear as much as $2 billion in additional costs, 
due to indirect and induced impacts of company 
closings related to asbestos.43  For instance, for every 
ten jobs lost directly, the community may lose eight 
additional jobs.44  The shutting of plants and job 
cuts decrease per capita income, leading to declining 
real estate values, and lower federal, state and local 
tax receipts.45  Additional costs brought upon work-
ers and communities include up to $76 million in 
worker retraining, $30 million in increased health-
care costs and $80 million in payment of unemploy-
ment benefits.46

Asbestos litigation also has brought about a stagger-
ing loss to the U.S. economy.  RAND recently esti-
mated that $70 billion had been spent in the litigation 
through the end of 2002.47  The remaining future cost 
of the litigation is an estimated $130 billion.48  To 
put these vast sums in perspective, Attorney General 
Bell has pointed out that asbestos litigation costs will 
exceed the cost of “all Superfund sites combined, 
Hurricane Andrew, or the September 11th terrorist 
attacks.”49

 C. The Effect On Peripheral Defendants
As more companies have been forced into bankruptcy, 
“the net has spread from the asbestos makers to com-
panies far removed from the scene of any putative 
wrongdoing.”50  Plaintiffs’ attorney Richard Scruggs 
has remarked that the litigation has turned into the 
“endless search for a solvent bystander.”51

There are now more than 8,500 asbestos defendants,52 

up from only 300 in 1982.53  Many of these defen-
dants are household names; many others are small 
businesses facing potentially devastating liability.54 
Asbestos litigation now touches firms “in industries 
engaged in almost every form of economic activity 

that takes place in the American economy.”55  Attor-
ney General Bell predicts that half of the companies in 
the Dow Jones Index may soon be affected.56  Accord-
ing to Senior U.S. District Court Judge Jack Wein-
stein, “[i]f the acceleration and expansion of asbestos 
lawsuits continues unaddressed, it is not impossible 
that every company with even a remote connection to 
asbestos may be driven into bankruptcy.”57

II. State-Based Initiatives To Prioritize 
 Asbestos Claims
State courts and legislatures have overlapping author-
ity to prioritize asbestos cases.  Recently, more are 
exercising that authority to re-evaluate the way their 
jurisdictions handle asbestos claims to account for 
the massive increase in unimpaired claimant filings. 
Courts and legislatures have found that requiring a 
minimum level of impairment, such as evidenced by 
pulmonary function tests, is an effective way to ad-
dress filings by the unimpaired and the potential for 
fraud.

 A.   Inactive Dockets
A growing number of courts have chosen to imple-
ment an unimpaired asbestos docket (also called an 
inactive docket, pleural registry or deferred docket) 
to give trial priority to the truly sick and preserve 
compensation for those that may become sick in the 
future, rather than have those resources depleted by 
earlier-filing unimpaired claimants.58 Claims placed 
on an unimpaired docket are exempt from discovery 
and do not age.59  Claimants are moved to the active 
docket when they present credible medical evidence 
of impairment.60  These plans offer several important 
public-policy benefits:61

• The truly sick: The sick are able to move “to the 
front of the line” and not be forced to wait until 
earlier-filed claims by unimpaired individuals 
are resolved.  Removing these delays can be 
especially important if the individual has a fatal 
disease. In addition, resources needed to com-
pensate the truly sick, now and in the future, 
can be preserved by eliminating the pressure 
on companies to settle unimpaired claims and 
reducing transaction costs spent litigating those 
claims.62

• The unimpaired are protected: Unimpaired 
individuals are protected from having their 
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claims deemed time-barred should an asbes-
tos-related disease later develop.  This would 
address a primary engine driving the filing of 
many claims by unimpaired claimants.63

• Defendants: Defendants are able to conserve 
scarce financial resources that are needed to com-
pensate sick claimants. Unimpaired dockets also 
can reduce the specter of more employers being 
driven into bankruptcy and help slow the spread 
of asbestos litigation to peripheral defendants.64

• The judicial system: Unimpaired dockets relieve 
the pressure on courts to decide “claims that are 
premature (because there is not yet any impair-
ment) or actually meritless (because there never 
will be).”65 Other parties in the civil justice sys-
tem can have their cases heard more quickly.

In the late 1980s and early 1990s, three major jurisdic-
tions adopted unimpaired docket plans — Massachu-
setts, Chicago and Baltimore.66  Judges from all three 
courts have stated that they believe the plans are work-
ing well for all parties.  For example, Judge Hiller Zobel, 
who implemented the inactive docket in Massachusetts, 
commented that the inactive docket has been “really a 
very good system that has worked out. . . .”67  Baltimore 
County Circuit Court Judge Richard Rombro has writ-
ten that “the docket is working and . . . a substantial 
number of cases have been moved to the active docket 
while those without any impairment remain on the 
unimpaired docket.”68

Since 2002, unimpaired dockets have been imple-
mented in St. Clair, Illinois (February 2005); Ports-
mouth, Virginia (August 2004); Madison County, 
Illinois (January 2004); Syracuse, New York (Janu-
ary 2003); New York City (December 2002); and 
Seattle, Washington (December 2002).69  Madison 
County, Illinois, asbestos plaintiffs’ lawyer John 
Simmons has said that Madison County’s unim-
paired docket has been “a win-win. . . .  If they 
(plaintiffs without symptoms) never get sick, they 
never get paid, and that’s the best scenario.  And it 
preserves the dollars that are going to be spent on 
settlements for those who are truly deserving.”70  As 
of this writing, the Michigan Supreme Court is con-
sidering a petition filed by nearly seventy companies 
and numerous amici who have asked the court to 
adopt a statewide unimpaired asbestos docket.71

 B. Court-Based Administrative 
  Dismissals
Other courts have entered case management orders 
requiring potential plaintiffs to meet certain objective 
medical criteria in order to proceed with a claim.  For 
example in September 2004, the Court of Common 
Pleas of Cuyahoga County (Cleveland), Ohio, entered 
an order to “administratively dismiss the cases of 
those plaintiffs who have been diagnosed with pleural 
plaques or with a condition ‘consistent with asbestosis’ 
and who have not failed a pulmonary function test.”72  
The order also states that “[c]ases that are adminis-
tratively dismissed will be restored to the regular trial 
docket when the plaintiff develops evidence of impair-
ment or when all plaintiffs’ cases are resolved.”73

Likewise, in 2002, the judge appointed by the South 
Carolina Supreme Court to coordinate and control 
all asbestos-related cases filed in the South Carolina 
Circuit Courts issued a case management order gov-
erning all asbestos-related cases filed by the Wallace 
& Graham law firm based in Salisbury, North Caro-
lina.74  The order dismissed without prejudice all Wal-
lace & Graham asbestos-related claims except those 
filed by persons who suffer from malignant diseases, 
have functionally impairing asbestosis, or have died as 
a result of an asbestos-related disease.75

C. State Asbestos Medical 
 Criteria Legislation

The latest trend is for state legislatures to require as-
bestos claimants to demonstrate physical impairment 
in order to bring or maintain a claim.  In 2004, Ohio 
became the first state to enact such legislation.76 Ohio 
also passed silica medical criteria legislation to help 
ensure that silica filings would not be exacerbated by 
plaintiffs’ lawyers who might be discouraged from 
bringing weak or meritless asbestos suits as a result of 
the asbestos medical criteria law.77  In 2005, Georgia 
became the second state to enact asbestos and silica 
medical criteria legislation.78  Other states are con-
sidering similar legislation, including Florida and 
Texas.79  The number of states considering medical 
criteria legislation jumped in 2005; that trend will no 
doubt continue as more states follow the lead of Ohio 
and Georgia.

III. Conclusion
State courts and legislatures increasingly are taking steps 
to prioritize asbestos claims by promoting the claims of 
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the truly sick and suspending or dismissing claims filed 
by the unimpaired until such time that they may become 
sick.  Attached are charts that detail the specific medi-
cal criteria that have been adopted for asbestos claims 
(Appendix A) and silica claims (Appendix B).  Absent 
a uniform federal solution to the litigation, momentum 
will continue to build for state-based medical criteria 
solutions that focus resources on the actually injured.
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