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Over twenty years ago, in Rastelli v. Goodyear Tire &
Rubber Co.," the Court of Appeals of New York - that
state’s court of final review - defined the circumstances
under which the manufacturer or seller of a product
that itself caused no injury can be held liable for
another’s injury-causing defective product when the
two products are used together. Under the Rastelli doc-
trine, in a combined use scenario, a manufacturer can
only be held liable for a harm caused by an injuri-
ous defective product made or sold by a third-party
when the manufacturer: (1) controlled the production
of the injury-producing product, (2) derived a benefit
from the sale of the injury-producing product, or
(3) placed the injury-producing product in the stream
of commerce.

Since Rastelli was issued, scores of courts across the
United States, including the highest courts of California
and \Washington3 and numerous appellate courts, have
applied the Rastelli “stream of commerce” doctrine to
provide the clear majority rule nationwide.* The courts
have held a manufacturer of a product is not legally
responsible for allegedly injurious asbestos-containing
materials made and sold by third-parties, simply
because it was foreseeable that those other products
would be used near or in conjunction with the manu-
facturer’s equipment post-sale.’

Within New York, however, application of the Rastelli
doctrine in the asbestos context has been uneven, at
best. Rastelli was applied in an asbestos case decided
by the Fourth Department appellate court.® Addition-
ally, New York City federal judges have found Raszelli
to be in harmony with the majority rule and have
refused to impose legal responsibility upon a manu-
facturer for an allegedly injurious product that the
manufacturer did not make, sell, or otherwise place in
the stream of commerce.” In the New York City asbes-
tos litigation (“NYCAL”), however, state court judges
have offered a range of legal standards that are largely
incompatible with Rastelli and internally consistent,
except that they nearly always result in the imposition

of liability on a defendant.

For example, some NYCAL court opinions rely upon a
single-paragraph First Department appellate court
memorandum opinion, Berkowitz v. A.C.&S., Ine.®
to support the view that a defendant equipment man-
ufacturer can be legally responsible for any and all
injury-causing materials that were foreseeably (in hind-
sight) used with or near the defendant’s equipment.”’
In other cases, judges on the same court have required a
greater relationship between the equipment manufac-
turer and the third-party’s product.'’

Over the coming months, in Dummitt v. Crane Co., the
New York Court of Appeals will have an opportunity
to recalibrate the application of Rastelli in the NYCAL
and confirm that Rastelli and New York law are in
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harmony with the clear majority rule nationwide. It

should do so.

THE RASTELLI DOCTRINE

In Rastelli, plaintiff's decedent was killed inflating a
truck tire made by Goodyear when a multipiece tire
rim made by a different company separated explosively.
Plaintiff claimed that Goodyear had a duty to warn
against its tire being used in conjunction with allegedly
defective multipiece tire rims made by others because
Goodyear was aware that those rims could be used with
its tires. This Court explained that “a plaintiff may
recover in strict products liability or negligence when
a manufacturer fails to provide adequate warnings
regarding the use of its product.”'! The Court rejected
plaintiff’s foreseeability-based theory and said there
could be no liability because “Goodyear had no control
over the production of the subject multipiece rim,
had no role in placing that rim in the stream of com-
merce, and derived no benefit from its sale. Goodyear’s
tire did not create the alleged defect in the rim that
caused the rim to explodf:.”12 The court “decline[d]
to hold that one manufacturer has a duty to warn
about another manufacturer’s product when the first
manufacturer produces a sound product which is
compatible for use with a defective product of another
manufacturer.”'”

The Rastelli doctrine reflects traditional principles of
tort law and is firmly established in New York outside
of the asbestos context."* A manufacturer’s knowledge
that its product may be used in conjunction with a
third-party’s product does not turn the manufacturer
into an insurer for harms caused by the other’s
product.””

Nearly ten years after Rastelli was decided, however, the
First Department appellate court in Berkowitz consid-
ered whether a trial court properly granted summary
judgment to a manufacturer of metal pumps, whose
pumps were alleged to have caused Navy sailors to
have been exposed to asbestos.'® In what has been
characterized as “a one-paragraph [memorandum] opi-
nion with no clear holding,”17 the First Department in
Berkowitz reversed the trial court, but did not modify or
reject the Rastelli rule. Rather, the Berkowitz opinion
accepted Rastelli as controlling, and cited Rastelli to
illustrate the distinction between situations in which
the defendant’s equipment required the use of the alleg-
edly injurious material and the situation in which the

allegedly injurious material was one that could be, but
did not need to be, used with the allegedly injurious
material.'® In the end, the Berkowitz panel was unable
to determine at the summary judgment stage which
combined-use scenario prevailed so the case was per-
mitted to proceed to the fact-finding stage (during
which the matter settled).

In the years following Berkowitz, various judges, pri-
marily in NYCAL cases, have applied Berkowitz to pro-
vide a rule that an equipment manufacturer has a legal
duty to warn for every asbestos-containing product that
could have been foreseeably (in hindsight) used with
that equipment,'” even though the Berkowitz opinion
stands for no such proposition.”” In the absence of any
meaningful appellate guidance, the NYCAL decisions
on this point proliferated, so that there were scores of
opinions from the same court, citing its own prior opi-
nions, all of which were predicated upon the same
flawed interpretation of Berkowitz.

In Surrev. Foster Wheeler L.L.C.,*' decided in December
2011, a New York City federal court analyzed the
NYCAL judges’ longstanding interpretation of Berko-
witz and concluded that the “foreseeability” analysis
that had permeated numerous NYCAL decisions was
flawed under New York law.** After surveying a broad
spectrum of New York decisions, the court held that,
under New York law, a manufacturer of equipment
that did not require the use of asbestos to function is
not responsible for asbestos materials made and sold
by others that were used with that equipment - even if
the use of asbestos was “foreseeable” - unless the equip-
ment manufacturer had control over the production of
the asbestos-containing material or otherwise placed
the asbestos-containing material to which the plaintiff
was exposed into the stream of commerce.>

In February 2014, in Kiefer v. Crane Co.,** another
New York City federal court judge agreed that the

Rastelli doctrine continues to be a correct statement

of New York law:

Under New York law, it is clear that one
manufacturer cannot be held liable for the
products of another. That is Judge Chin’s
decision in the Surre v. Foster Wheeler case
[citation omitted]. That is true even if it is
known that the asbestos-containing product
would be used in conjunction with the
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defendant manufacturer’s own product
unless it was necessary that only the particular
product could be used or there was involve-
ment in the selection of the asbestos-
containing product. Neither of these facts
are present here.”’

The judge in Kiefer then said she agreed “with the Surre
case that under the prevailing case law the correct ratio-
nale is that the stream of commerce test applies, not the
foreseeability test, thereby requiring the grant of sum-
mary judgment.*®

Nevertheless, even after Surre, Kiefer, and numerous
out-of-state opinions clarified the meaning of Rastelli,
the NYCAL court has chosen to proceed with the
“foreseeability” test that finds no support in New
York law (including Berkowitz), thereby eschewing
the well-established stream of commerce test that is
articulated in Rastells.

Now, in Dummitt v. Crane Co., after a unanimous
Appellate Division panel has rejected the NYCAL
court’s “foreseeability” test, the New York Court of
Appeals will have an opportunity to direct the correct
interpretation of Rastelli in this off-repeated fact
pattern.

THE DUMMITT CASE

A. Background

An originally framed, asbestos personal injury claims
were typically pursued against the entities that made
and sold the materials that released the allegedly injur-
ious asbestos fibers to which the plaintiffs were
exposed.”” These materials generally consisted of friable
insulation products, the manufacturers and suppliers
of which are sometimes referred to as the “big dus-
ties.””® When the “big dusties” left the tort system fol-
lowing scores of asbestos-related bankruptcies, the
asbestos litigation became an “endless search for a sol-
vent bystander,” according to one plaintiffs’ lawyer.*’

In or around the early 2000s, companies that produced
World War 1II era steam-system equipment for the
United States Navy became attractive “solvent bystan-
ders,” and asbestos plaintiffs across the country began
targeting those entities by claiming that the equipment
manufacturers were legally responsible for all of the
asbestos-containing materials that the United States
Navy chose to use in the steam systems into which

the defendants’ equipment was incorporated. For pur-
poses of this argument, it was irrelevant that the
Navy directed and controlled the use of the asbestos-
containing materials on its ships, or that the equip-
ment suppliers were required to comply with Navy
guidelines that called for the use of asbestos-containing
materials, even if non-asbestos-containing alternative
materials were available.>® Instead, asbestos plaintiffs
argued that the equipment supplier had a duty to
warn about any asbestos-containing products that
could “foreseeably” have been used with the shipboard
equipment, even where the equipment manufacturer
had no control over the Navy’s use of asbestos.

Nationwide, a clear majority rule emerged - spearheaded
by Rastelli — that an equipment manufacturer is not
liable for failure to warn about asbestos-containing
materials made and sold by third-parties and used near
or in conjunction with the equipment manufacturer’s
product, even if the use was foreseeable, unless the
equipment manufacturer made, sold, or otherwise
placed the asbestos-containing materials into the stream
of commerce.”'

B. The Dummitt Trial

Ronald Dummitt served on seven naval vessels as a
boiler technician and at the Brooklyn Navy Yard
from 1960 to the late 1970s.°* He claimed exposure
to asbestos-containing materials that were used with
or near shipboard equipment that he associated with
numerous manufacturers, including Crane Co.>? It was
“undisputed that Crane neither manufactured nor sold
nor distributed the particular materials that gave rise to
Mr. Dummitt’s asbestos exposure.”34 Moreover, Dum-
mitt offered no evidence that Crane Co.’s equipment
required the use of asbestos-containing materials to
operate properly, while Crane Co. presented abundant
evidence to the contrary. Nevertheless, in derogation of
both Rastelli and the prevailing majority view, the trial
court provided a jury instruction that extended Crane
Co.’s legal duty to any asbestos-containing product that
may have foreseeably been used with or near its valves:

[A] manufacturer’s duty to warn extends to
known dangers or dangers which should have
been known in the exercise of reasonable care
of the uses of the manufacturer’s product
with the product of another manufacturer if
such use was reasonably foreseeable.”

In accordance with the charge, even though Crane
Co. was one of many equipment manufacturers iden-

tified by Mr. Dummitt, the jury held Crane Co. to be
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responsible for a startling ninety-nine percent of his
damages, which the jury calculated to be $32 million.
The trial court remitted the damages to $8 million and
entered judgment for a little over $4.438 million, after
accounting for certain setoffs. The court denied Crane
Co.’s post-trial motions in all other respects.

C. The First Department Review

On appeal, all five justices hearing the matter agreed
that the jury charge extending a manufacturer’s legal
duty to the outer bounds of foreseeability was erro-
neous.”® Moreover, the three-justice majority charac-
terized as “unremarkable” the legal premise that “where
there is no evidence that a manufacturer had any active
role, interest, or influence in the types of products to be
used in connection with its own product after it placed
its product into the stream of commerce, it has no duty
to warn.”’” Nevertheless, as opposed to remanding the
matter so that a jury could assess whether Crane Co.
exerted sufficient control over the Navy’s use of asbestos
to warrant liability under this newly articulated test, the
majority engaged in its own findings of fact - most of
which were at odds with the record before it - and
concluded that Crane Co. was still liable.

Since two of the five justices in the First Department in
Dummirt dissented from the outcome, the matter pro-
ceeds automatically to the Court of Appeals.”® The
Rastelli issue will appear prominently among the issues

raised in that appeal.

CONCLUSION

In Dummitt, five justices agreed unanimously that the
“foreseeability equals duty” test that has been applied in
the NYCAL over the past decade is incorrect, and can-
not withstand judicial scrutiny. In light of that finding,
as well as an absence of any New York precedent that
suggests any viable rationale for abandoning Rastelli’s
longstanding and well-accepted stream-of-commerce
test, the Court of Appeals should use Dummitt to reaf-
firm its Rastelli “stream of commerce” precedent and
confirm that New York law is in harmony with the clear
majority rule nationwide in cases asserting that a man-
ufacturer has a duty to warn about asbestos-containing
products sold by third-parties and used near or in con-
junction with the manufacturer’s product.
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