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Introduction
U.S. Health and Human Services (HHS) Secretary 
Robert F. Kennedy, Jr., a longtime critic of prescription 
drug advertising, has vowed to ban direct-to-consumer 
(DTC) ads.1 He has found allies on the Hill. Senator 
Bernie Sanders introduced the End Prescription Drug 
Ads Now Act with fellow independent Senator Angus 
King in June.2 Representatives Jerrold Nadler (D-NY), 
Maxine Dexter (D-OR), and Illhan Omar (D-MN) 
joined the bandwagon last month, introducing an 
identical bill in the House of Representatives.3 These 
proposals are both bad policy and unconstitutional.

Direct-to-Consumer Pharmaceutical Ads
Pharmaceutical advertisements educate people about 
products that can improve – even save – their lives. 
Senator Sanders calls them “absurd,”4 since some ads 
may feature smiling middle-aged folks cruising in 
convertibles, happy tail-wagging dogs, and people 
enjoying life while the narrator explains how the 
medication can help a serious medical condition and 
the drug’s side effects.

Regardless of how one feels about DTC ads, there are 
checks in place that protect the public. 

All prescription drug advertising, whether it is in 
print, on the radio, or on television, must contain 
a “fair balance” of information about drug risks as 
compared with information about drug benefits.5 
Television advertisements, in particular, must include 
information relating to the major side effects and 
contraindications of the advertised drugs, known as 
a ‘‘major statement,” in the audio or audio and visual 
parts of the presentation, as well as a brief summary 
of all necessary information related to side effects and 
contraindications.6 Federal regulations require that 
information to be presented to viewers in consumer-
friendly language, at the same pace as the rest of the 
audio information presented in the advertisement, 
and in text that is displayed in a sufficient size and for 
a sufficient duration that it can be easily read.7 Pre-
scription drug ads also must be submitted to the U.S. 
Food and Drug Administration (FDA) when they 
first appear so the agency can ensure that advertise-
ments meet these and other requirements.8

If an ad for a medication overstates the product’s ben-
efits, downplays risks, or makes unsupported claims, the 
FDA can tell the manufacturer to stop running an ad or 
seek corrections. The FDA’s Office of Prescription Drug 
Promotion does so through issuing warning letters and 
“untitled letters” to pharmaceutical companies.9 In ad-
dition, the FDA has long had a “Bad Ad” program that 
encourages healthcare providers to report pharmaceuti-
cal ads that they view as misleading to the agency.10

Aside from these regulatory safeguards on advertising, 
there is also another key factor that protects the pub-
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lic. A viewer whose interest is peaked by a prescription 
drug advertisement cannot walk into a pharmacy and 
immediately purchase the product. He or she must 
first speak with a doctor, who will make a learned 
assessment as to whether that patient would benefit 
from the medication based on that person’s specific 
medical history and health needs.

Lawsuit Advertising Targeting Medications
Now, compare the advertisements marketing pharma-
ceuticals to television commercials and social media ads 
that recruit people for lawsuits targeting such products.

Lawsuit ads are often highly misleading. The ads are all 
about risks. The public is typically told that the product 
causes horrific injuries, sometimes based on dubious 
science. The ads do not inform viewers that a side effect 
may be extremely rare or that doctors carefully consider 
that risk when prescribing the drug to patients, for 
example. There is also no acknowledgment that the 
FDA approved the product as safe and effective, that 
it remains approved, or that the medication may have 
significant benefits for many patients. Any disclaimers 
typically flash at the conclusion of the advertisement in 
tiny print and are read at lightning speed.

The aim of lawsuit advertisers is not to impart objec-
tive health information, as some of the ads suggest. 
Rather, they use fearmongering tactics to generate as 
many “leads” for lawsuits as possible, regardless of the 
public health consequences. In some instances, law-
yers and lead generators have spent over $100 million 
on ads targeting a single medication.11

Studies repeatedly show that lawsuit ads can put pub-
lic health at risk.12 Viewers may stop taking a medica-
tion or avoid a treatment that is medically necessary. 
Misleading lawsuit ads have led elderly people to stop 
prescribed blood thinners with dire consequences.13 
They have resulted in people at risk of HIV not taking 
preventative medications.14 They have caused viewers 
to mistakenly believe the FDA has recalled prod-
ucts, when it has not.15 Doctors have testified before 
Congress on the real-life harm that deceptive lawsuit 
advertising has caused.16

State judiciaries or bar authorities cannot be relied 
upon to address such concerns. While disciplin-
ary rules prohibit attorneys from making a false or 
misleading communications “about the lawyer or 

the lawyer’s services”17 (such as promises of favorable 
results, representing themselves as “experts,” or not 
disclosing fees), attorney regulators are less equipped 
to evaluate misleading claims, tactics, or imbalance in 
drug lawsuit ads. The FDA has this expertise, which 
it uses when reviewing pharmaceutical advertising. 
In addition, many lawsuit advertisements aired on 
television are sponsored by nonlawyer marketing 
companies, known as “lead generators,” who are not 
subject to the attorney disciplinary system. And the 
people harmed by misleading lawsuit ads often have 
no remedy through filing an attorney complaint 
(most of which arise from disputes between clients 
and their attorneys). Those who are influenced by the 
lawsuit ads to stop taking a prescribed drug or not 
seek treatment may not all file lawsuits; their injuries 
are a “side effect” of a system that places recruiting 
plaintiffs above public health.

Yet, there is no federal oversight of misleading drug 
lawsuit ads, aside from the Federal Trade Commission 
acknowledging the problem and sending a warning shot 
across the bow of some advertisers several years ago.18 

The First Amendment Protects Truthful, But 
Not Misleading, Advertising
Proponents of the End Prescription Drug Ads Now 
Act argue that most other countries do not permit 
direct-to-consumer pharmaceutical advertising. There 
is another type of advertising rarely seen abroad – ad-
vertisement for legal services. In the United States, 
the First Amendment protects truthful advertising 
about products and services and does not permit ban-
ning ads simply because the government disfavors the 
speaker or the message.19

The United States Supreme Court has repeatedly 
reaffirmed this principle, including in the context 
of prescription drugs.20 It has struck down bans and 
other restrictions on truthful speech that rest on the 
“offensive assumption that people will respond ‘ir-
rationally’ to the truth” or that “seek to keep people 
in the dark for what the government perceives to be 
their own good.”21

The Problematic Approach of  the Federal  
Legislation and RFK Proposals
The End Prescription Drug Ads Now Act makes no 
distinction between truthful and misleading advertis-
ing. Rather, it would deem a prescription drug “mis-
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branded,” subjecting the company to penalties, if it 
engages in any form of promotional communication 
targeting consumers. 

RFK Jr.’s floated Plans B and C fare no better. He is 
reportedly weighing measures that would make phar-
maceutical ads prohibitively expensive by requiring 
even more disclaimers and single out pharmaceutical 
companies by not allowing them to deduct adver-
tising costs as business expenses for tax purposes.22 
These options are also constitutionally suspect, as they 
clearly target a particular message and messenger.

A Growing Number of States Are Acting
While the federal government has largely taken a 
hands-off approach to lawsuit advertisements targeting 
pharmaceuticals, seven states have enacted legislation to 
stop the most obviously deceptive practices in these ads, 
such as introducing TV commercials as “medical alerts,” 
flashing the FDA logo, or suggesting a product has been 
recalled when it has not.23 These laws also require law-
suit ads to warn viewers not to stop taking a prescribed 
drug without first speaking with their doctor.

A federal appellate court has upheld these safeguards 
as targeting misleading speech and requiring “the sort 
of health and safety warnings that have long been 
considered permissible.”24

Conclusion
RJK Jr. and his allies in Congress say they are seeking 
to ban DTC ads to protect the public. If so, their fo-
cus is misplaced. Rather than attack truthful, balanced 
advertisements that inform viewers about available 
medications, they should seek stronger federal over-
sight of misleading pharmaceutical lawsuit ads.
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