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Asbestos htigation has been around for over two decades. Recently,
however, the litigation environment has changed significantly. For
instance, earlier in the litigation, most of the individuals who filed asbestos
claims had substantial exposures and were sick.'! The people they were
suing were large manufacturers of asbestos-containing products, such as
Johns-Manville Corp.? Now, the vast majority of all new asbestos-related
claims—as much as ninety percent, according to some reports—are filed

“The Author is a partner in the law firm of Shook, Hardy & Bacon L..L.P. in Washington,
D.C. J.D., Vanderbilt University, 1990: B.A. in Economics, University of Wisconsin-Madison.
1987. The author served as Associate Articles Editor of the Vanderbilt Law Review.

'See JAMES S. KAKALIK ET AL., VARIATION IN ASBESTOS LITIGATION COMPENSATION AND
ExPENSES 30 (Rand Inst. For Civil Justice 1984) (stating that only four percem of asbestos
claims closed in 1980-1982 lacked a manifest asbestos-related injury).

*See id. at vii (stating that asbeslos claims closed in 1980-1982 “were concentrated on a few
delendamts. Sixteen corporations were named as defendants on at Icast half of all suits. Another
15 or so are involved in onc-quarter to one-half of the suits .. .. PlaintifTs on closcd claims sued
an average of |5 defendants.”).
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by individuals who have little or no physical impairment.' Many of the
early defendants are in bankruptcy or out of business.* People involved in
the litigation know there is an “asbestos-litigation crisis."™ Many in the
public are relearning.*

Courts should be concerned about the current trends in asbestos
litigation, particularly as they affect sick claimants. Claims by unimpaired
individuals, fueled by aggressive client drives by personal injury lawyers,’
are pouring into the civil Justice system at an unprecedented rate.
Litigation costs and bulk settlements associated with these claims are

*Sec JENNIFER L. BIGGS ET AL. OVERVIEW OF ASBESTOS ISSUFS AND TreNDS, |
(December 2001}, available ar hnp://www.ac(uary.org/mono.hlm (estimating that more (han
ninety percent of current claimants are alleging nonmatignam injurics); see also Quenna Sook
Kim, G-/ Holdings " Bankrupicy Filing Cites Exposure in Ashestos Cases, WALL ST. ). Jan. 8.
2001, at B12, available ar 2001 WL-WSJ 2850312 (reporting that “as many as 80% of [GAF's)
asbektos sctilements are paid 1o unimpaired pcople.™)

See John Rooney, Evolution, No End Seen for Asbestos Litigation. CIHCAGO Dany |,
BULLETING, Apr. 21, 2001,

’Amchem Prods. Inc. v. Windsor, 521 U.S. S, 597 (1997).

‘See Alex Berenson, A surge in Asbesios Suits, Many by Healthy Plaintiffy NY. Timizs, Apr.
10. 2002, at A1, availadle ar 2002 WL 18538000; Michacl Frecdman, The Torr Meys. Fornes,
May 13, 2002, a1 95; Lisa Girion, Firms Hit lard as Asbestos Claims Rise, L A. TIMES, Dee.
17,2001, at A1, available ar 2001 WL 28937452 (“The wave of new litigation and a surge in the

forgotten product ltability mess of the 1980s. hias nol gone away."); Amity Shiaes. The Real-Life
Tragedy of the Asbestos Theatre. FIN. TiMES, May 14, 2002, at 15.

"For a thorough discussion of this process. sec Lester Brickman, Lawyvers' Ethics and
Fiduciary Obligation in The Brave New World of Aggregative Litigation, 20 WM. & Mary
ENVTL. L. & PoL'Y REV. (2001) (forlhcoming) (on file with the Baylor Law Review): see also
Inre Joit E. & S. Dist. Asbestos Litig., 129 B.R. 710, 748 (E. & S.DN.Y. 1991) (working in
conjunction with unions. plaintiffs’ fawyers have “arranged (hrough the use of medical trailers
and the like to have x-rays taken of thousands of workers without manifestations of disease and
then filed complaints for those that had any hint of pleural plaque.”); Eagle-Picher Indus.. Inc. v.
Am. Employers' Ins, Co.. 718 F. Supp. 1053, 1057 (D. Mass. 1989) (“[MJany of these cascs
result from mass X-ray screenings al occupational locations conducted by unions and/or
plaintiffs’ attorneys. and many claimants are functionally asymptomatic when suit is filed.”);

available at 2002 WL 8385920: Pamecla Sherrid, Looking for Some Million Dollar Lungs, US.
NEWS & WoRLD REP., Dec. 17, 2001, at 36, available at 2001 WL 3036634) ("To uncarth new
clients for lawyers, screening firms advertise in towns with many aging industrial workers or
park X-ray vans near union halls. To get a free X-ray, workers must oflen sign forms giving law
firms 40 percent of any recovery. One solicilation reads: ‘Find oul if YOU have MILLION
DOLLAR LUNGS!™),
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rapidly depleting scarce resources that ghog!d go to those most .‘,? need of
compensation—"the sick and dying. their widows anq survivors. '

To date, at least fifty-six companies have been driven into bankruptcy.
More are likely to follow."" This is creating pressure on go-call;d
“pertpheral defendants,” companies that are bem% dragged lntlo the
litigation to make up for the “traditional defendanls that are no longer
around to pay their full share. These perlphcr'al compa'rnes only havi
attenuated connections to asbestos, but they provnde fresh “‘deep pockets,
and that is why they have become targets of Iiligahop."

The cost of all this litigation is staggering. Ratings agency AM, B'est
estimates that asbestos litigation has already cost Amerlgan companies
over $21.6 billion,"” and predicts that the litigation may wind up costing
another $43.4 billion during the next twenty years." The consulting firm
of Tillinghast-Towers Perrin predicts that the total gogt 0'3: asbestos
litigation in the United States will ultimately reach $200 billion.

*In re Collins, 233 F.3d 809, 812 (3d Cir. 2000), cert. denicd sub nom.. Collins v. MaF-
Millan Bloedel. Inc., 532 U.S. 1066 (2001) {quoting /n re Patenaude, 210 F.3d 135, 139 (3d Cir.
2000), cert. denied sub nom., Patenaude v. Owens-lllinois, Inc.. $31 U S. le| | (20(?0)); .s'a; r;!tln
Quenna Sook Kim, Asbestos Trust Says Assets Are Reduced As the Medically l/H'I'INpﬂlIEI' ile
Claims, WALLST. J., Dec. 14, 2001, at BG, available at 2001 WL-WSJ 2‘)6806.83( lAccordlng to
a letier Manville trustees sent to {Senior United States District] Judge Weinstcin on Dcc j
[2001], a ‘disproportionate amount of Trust settlement dollar.s ha\lfc gone to the lcast nuu‘r:
claimants—many with no discernible asbestos-related physical impairment whatsocvcr: )
Susan Warren, Competing Claims: As Asbestos Mess Spreads, Sickest See Payvouwts Shrink,
WALLST. J.. Apr. 25. 2001, at AY, available at 2002 WL-WS)J 33192934, .

°See BIGGS ET Al., supra note 3, at 17 (listing fifly-lwo ashestos-rclated hankruplcncs. Two
subsidiarics of RHI Refractories Holding Co. (Harbison-Walker Refractorics Co. and North
American Refractories Co.), Kaiser Aluminum Comp. and Porter-Haydcn C?. filed for Chap!cr' B
reorganization afier the monograph was issued). see also Mark D. Plevin & Paul V&)’ Knlv'sh.
Where Are They Now? A History of the Companies That Have Sought Bankrupicy Protection
Due to Ashestos Claims, Vol. 16, No. 15 MEALEY'S ASBESTOS BANKR. REP. 34 (Aug. 2001).

“Sce Asbestos Liability System Needs Immediate Overhaul, NAT'L UNDERWRITER PROP, &
CASUALTY-RISK & BENEFITS MGMT., Apr. 9, 2001, at 18, available ar 2001 WL l_}ld‘)753;
Quenna Sook Kim. Firms Hit by Asbestos Litigation Take Bankruptcy Route, WALL ST. J.. Dee.
21,2000, at B4, available ar 2000 W{,.WSJ 26620724,

"See Susan Warren, Asbesios Suits Targer Makers Of Wine, Cars, Soups. Soaps, WALL ST.
1. Apr. 12,2000, 9t BY, available ar 2000 WL-WSJ 3025073, ‘ ‘

“Se¢ Christopher Oster, Some Insurers Face Shortfall in Rescerves For Costly Claims
Related 10 Ashestos. WALL ST, § May 7, 2001, at A4, available ar 2001 WL-WSJ 2862651,

YSee id

";‘:/lul&"lﬂ-"/- Towers Pervin Esrimates Claims Associated With U.S. Ashestos Exposure Will
Utrimately Cost 8200 Rillioy, June 13, 2001, available ar htp://www towers.com (last visiled
May 7. 2002).
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Unfortunately, the courts themselves share some of the blame for the
ever-growing “elephantine mass of asbestos cases ™" “Many courts have
adopted substantive or procedural mechanisms designed to streamline
court dockets and move these cases through the system, without regard o
the merits of the claims.™ These courts were well-intentioned.  They
wanted to put money in the hands of the sick as fast as possible, which
meant lowering some key legal barriers.” They also sought to reduce
extremely high transaction costs.” In addition, they had the practical
problem of trying to contain bulging court dockets—a pressure that
continues and must seem almost overwhelming in certain areas of the
country with extremely heavy asbestos caseloads,

In attempting to make things better, however, these courts actually have

made the litigation much worse.” As Professor Francis McGovern of
Duke Law School has written:

- Judges who move large numbers of highly elastic mass
~ torts through their litigation process at low transaction
costs create the opportunity for new filings. They increase
the demand for new cases by their high resolution rates

"Ortiz v. Fibrehoard Corp.. 527 U.S. 815, 821 (1999),

"*Paul F. Rothstein, Whar Courts Can Do In the Face of the Never-Ending Ashestos Crisis,
7EMiss. L) 1, 8 (2001).

"For cxample, many courts abandoned the traditional “time of injury™ rulc to start statuics of
limitations running, replacing it with a “discovery rule.” See, ¢.g., Bendix Comp. v. Slagg, 486
A.2d 1150, 1153 (Del. 1984). A discovery rule favors plaintilfs because (he statute of
limitations only begins to run once the claimant discovers, or in the exercise of reasonablc care
should have discovered, both the harm that is the subject of the action and the causc of the harm.”
S. Rep. No. 105-32, a1 38 (1997). Some courts also imposed “super strict” liability for failure 10
wam.  See Johnson v. Raybestos-Manhaticn, Inc.. 740 P.2d 548, 550 (Haw. 1987); Carter v.
lohns-Manville Sales Com.. 557 F. Supp. 1317, 1319 (E.D. Tex. 1983). Two other cascs.
Reshada v. Johns-Manville Prods. Corp.. 447 A.2d 539 (N.J, 1982), and HHalphen v. Johns-
Manville Sales Corp.. 484 So.2d 110 (La. 19806). were later overruled by Icgislation. See N.J.
REV. STAT. § 2A:58C-3(3) (1987); LA. REV. STAT. ANN. § 2800.56(1) (1991).

"It has been estimated that iransaction cosls represent as much as sevenly percent of all
monies expended in asbestos litigation. See fun re Joint E. & S. Dist. Ashestos Litig., 129 B.R.
710, 749 (E. & S.D.N.Y, 1991),

"*See Victor E. Schwartz & Leah Lorber, A Lerter 10 the Nation's Trial Judges: How the
Iocus on Efficiency Is Hurting You and Innocent Victims in Asbestos Liability Cases, 24 AM. J.
'RIAL ADVOC. 247 (2000).
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and low transaction costs. If you build a superhighway,
there will be a traffic jam.* |
The law of unintended consequences has become the rule in asbestos
litigation.” o
gCourts should take a fresh look at the asbestgs litigation and work t:o
solve the problems of today, particularly the sell'lous'problems cause('i'dly
the huge number of claims filed by the unimpaired or very m|r hy
impaired. As Senior United States Circuit Judge Joseph F. Weis, Jr. of the
Third Circuit Court of Appeals has stated:

It 1s time—perhaps past due—to stop the hemorrhaging so
as to protect future claimants. o

... [A)t some point, some jurisdiction must face up to
the realities of the asbestos crisis and take a step ‘thal
might, perhaps, lead others to adopt a broad;r view.
Courts should no longer wait for congressional or
legislative action to correct common law errors made by
the courts themselves. Mistakes created by courts can be
corrected by courts without engaging in judicial activism.
It is judicial paralysis, not activism, that is the problem in
this area.”

This Article provides an overview of the asbestos li%igation problem. It
describes how the litigation has morphed and grown into a colossus t'hat
nobody could have foreseen even just a few years ago. Thc Article
explains that the recent explosion of filings by unimpaired claimants has

*Francis E. McGovern, The Defensive Use of Federal Class Actions in Mass Torts, 30 ARIZ.
L. REV. 595, 606 (1997). sce also Francis E. McGovern, An Analysis of Mass TOI"IJf‘m' t/udge:,
73 TEX. L. REV. 1821, 1822 (1995) (“The miore succcssfuljudgcs become ul dealing ‘fairly and
efficicntly’ with mass torts. the more and larger the mass tort filings become.”). .

YSec Hon. Helen E. Freedman, Product Liability Issues in Mass T.crrl.v-—V:ew Fff"" {he
Bench, 15 TOURO L. REV. 685, 688 (1999) (judge overseeing New ‘York City nbc'slos litigation
siating that "[ijncreased efficiency may encourage additional ﬁhnlgs and pmv@c an ovFrly
hospitable cnvironment for weak cases."): Glenn W. Bailey, Litigation is destroying Al:nerpcmt
companies, USA TODAY (MAG.), Jan. 1, 1994 at 76, available .al 1994 WL l?6377'53 ( }udng
cfforts to resolve (ashestos] cases all 100 often have resulted in a perverse mccnll'vc—«clusmg
more cascs and more backlog ") (Mr. Bailey was the CEO of K.ecnc C'orp,'whlch l"llcd lor
Chapter |1 protection in 1993 ag 3 result of ashestos liability it acquulcd primarity from its 1968
nurchase of a small manufacturer of acoustical ccilings, ventilation systems, and thermal
i jon products).
msu"?:)"": v-Hovic. | F.3d 1371, 1399 (3d Cir.) (Weis. J.. dissenting), modified in parr, 13 F 3d
s8. cert. denied sub nom., Owens.Corning Fiberglas Corp. v. Dunn, $10 U.S. 1031 (1993).



336 BAYLOR LAW REVIEW [Vol. 54:2

been the “wild card” that has caused earlier estimates of the litigation to be
so far off the mark. The Article describes how these claims are
Jeopardizing recoveries for sick claimants and clogging the court system to
the detriment of these and other tort claimants. The Article then proposes
some solutions that courls should adopt to preserve assets needed to
compensate sick claimants, now and in the future. In urging courts to take
steps to address the asbestos litigation problem, this Article does not argue
that claimants suffering from serious asbestos-related diseases should be
denied compensation. To the contrary, absent some change in the way
asbestos claims are resolved, claimants who are truly sick miay not receive
adequate or timely compensation. Changing the current asbestos
compensation system would be pro-claimant.”

I. AN OVERVIEW OF ASBESTOS LITIGATION TODAY: How DiD WE
GET HERE?

When asbestos product liability lawsuits emerged almost thirty years
ago,” nobody could have predicted that courts at the beginning of the
Twenty-first Century would be dealing with a worsening litigation crisis.
In fact, many believed that by now we would be able to see some light at
the end of the long litigation tunnel.

“Because of the increased awareness of dangers and new government
regulations, use of new asbestos essentially ceased in the United States in
the early 1970's [sic]."* Moreover, it was known that asbestos-related

HSee gencrally Trisha L. Howard, Plaintifls Lawyers Scek Limit on Asbestos Lawsuits by
People with Nonmalignant llinesses, ST. Louts POST-DISPATCH, Dec. 11,2001, Mctro. available
ar 2000 WL 4499314 (explaining that lawyers representing plaintiffs with malignancies believe
sleps should be taken (o “preserve the inlegrity of these [defendant] companies and their assets
for people who are truly sick.”); “Medical Mouitoring and Asbestos Litigation —A Discussion
with Richard Scruggs and Vicior Schwartz, Vol. 17. No. 3 MEALEY'S LITIG. REP.: ASBESTOS 39
(Mar. I, 2002) (quoting mass tort personal injury lawyer Victor Schwartz as stating that
“flooding the courts with asbestos cases filed by people who are not sick against defendants who
have not been shown 1o be at fault is not sound public policy.™): Sherrid, supra note 7 (quoting
plaintiffs’ lawyer Steve Kazan as stating that weak asbestos cases are taking awards that could go
to legitimate claimants, such as mesothelioma viclims).

HSce generally Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir. 1973).

"I re Joint E. & S. Dist. Asbestos Litig, 129 B.R. 710, 737 (E. & SD.N.Y. 1991). Almost
immediately afler its creation in 1970, the Occupational Safety and Health Administration
("OSHA™) promulgated an initial regulation limiting asbestos exposure. Sce 36 Fed. Reg. 10466,
10506 (1able G-3) (May 29. 197i). Soon thereafter. OSHA revised its regulations 1o limit
asbestos exposure cven further and to require special handling of asbestos products. Sce 36 Fed.
Reg. 23207 (Dec. 7. 1971) (cmergency temporary standard); 37 Fed. Reg. 11318 (June 7. 1972)
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disease generally becomes manifest “15 tg 40 years’ after ex.posure."
Thercfore, many predicted that the litigation woulc.;i7 be a serious, but
declining problem. Unfortunately, this is not the'ca.se.

Thirty years have now passed, and as lhe.statlstlcs show, the qumber of
asbestos filings is going up, not down. The number of pending cases
nationwide doubled between 1993 and 1999, from 100,000 cases to more
than 200,000 cases.”™ Up to 700,000 more cases are expected to Pe filed by
the year 2050.” The number of future claimants could be as high as 3.5
million." '

In the year 2000 alone, approximately sixty thousand claims were filed
against the Manville Personal Injury Settlement Trust, an asbestos
compensation fund created after Johns-Manville Corp. declared bankruptcy
in 1982. The year 2000 avalanche represented the greatest 'number of
claims filed against the Manville Trust since 198?, the vTrus't s first full
year of operation. Despite the large number of claim ﬁl'mgs in 2000, the
Trust expected to see fifty percent more claims filed in 200_! than l.he
previous high-water mark set just one year earlier.,”” To deal with the rise

(fina) standard). OSHA's asbestos regulations became progressively more restrictive, efTectively
precluding the use of asbestos in most commercial applications.

"KAKALIK ET AL, supra nole |, at S. ,
Y'See Tillinghast-Towers Perrin Estimaies Claims Associated With U.S. Asbestos Exposure

Will Ultimately Cost $200 Billion, June 13, 2001, available at hnp://ww'w.lowcrsvcom (fast
visited May 7, 2002) (" Although most thought that the claims would have lrnll@ off by now..lhe
number of plaintiff filings has incrcascd dramatically, with 50,000 to 60,000 clalms'ﬁled agavl'nsl
some dcfendants in the last year, compared to averages ncar 20,000 in the early to mid 1990s.”).

®Sec The Fairness in Asbestos Compensation Act of 1999: Legislative Hearing on H.R.
1283, Before the House Comm. On the Judiciary, 106th ¢ong. 4 (July 1, 1999) (statement of
Christopher Edley. Jr., Professor, Harvard Law School) {herinafter Prof. Edley Testimony].

PSee Mass Tort Litigation Report Discusses Resolving Asbestos Cases Over Next 20 Years,
vol. 14, no. 19 MEALEY'S LITIG. REP.: ASBESTOS 22 (June 18, 1999).

*Sce Judicial Conference Ad Hoc Commitiee on Asbeslos Litigation, REPORT TO THE CHIEF
JUSTICE OF THE UNITED STATES AND MEMBERS OF THE JUDICIAL CONFERENCE OF THE UNITED
STATES § (Mar. 1991) in vol. 6, no. 4 MEALEY'S LITIG. REP.: ASBESTOS (Mar. (5, |‘9‘_)l)
[hercinafier Judicial Conference Report] (stating that “it is estimated that as manx as 3.5 million
workers arc cxposed to some cxlent to ashestos fibers. as are many more in the general
popl:l‘?;:nM)anwllc Personal Injury Settlement Trusi:  State of the Trust, 3rd Qualrlcr. 2001,
avaifablc ar hitp://www.mantrust.org (ast visited May 7. 2002) (“During the ﬁisi ning .monihs
of 2001, the Trust reccived 69,500 new claims, comparcd to 44,800 reccived during the
comparable ninc-month period last year and §9,200 claims filed during all of 2000.").
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in claims. the Manville trustees decided in July of 2001 to lower payments
to claimants.”

The Manville Trust is a good indicator of trends in asbestos litigation.
W.R. Grace & Co. reported in 2001 that the pace of asbestos claims being
filed against the company had skyrocketed. Eighty-one percent more
claims were filed against the company in 2000 than in 1999. In the fourth
quarter of 2000, the number of claims filed against W.R. Grace “more than
doubled over the year-earlier period, and the rate continued to accelerate in
the first quarter™ of 2001.” The chairman of Federal-Mogul, which
manufactures engine bearings, pistons, gaskets and seals for auto makers
and the spare-parts market, recently said that his company decided to
declare bankruptcy “based on the fact that [its] asbestos liabilities weren't
going to diminish. In fact, they were going to grow.™

As a result of the asbestos lawsuit explosion, resources needed to
compensate truly injured peoplc are steadily being depleted. Recent
awards to unimpaired or mildly impaired claimants illustrate this problem.
For example, in March of 2001, a Texas jury awarded twenty-two
plaintiffs $35 million for “future physical impairment” and “future medical
costs aithough it is likely that these claimants will never become seriously
ilL™ In October of 2001, a Mississippi jury awarded $150 million to six
plaintiffs “who are not now sick from asbestos and may never become
s0." The plaintiffs were awarded $25 million apiece because their

exposure to asbestos-containing products in the workplace, often decades
ago, allegedly places them “at risk™ for developing an illness at some point
in the future.” In November of 2001, another Texas jury awarded $3
million to three plaintiffs who were exposed to asbestos at an aluminum
plant." “Their attorney said the verdict was reached even though two

"See Kim, supra note 8.

“'Susan Warren. W.R. Grace Sceks Bankrupicy Protection In the Face of Asbestos-Related
Litigation, WALLST. )., Apr. 3, 2001, at B8, available ar 2001 WL-WSJ 2859018,

“Mitchell Paccile, Federal-Mogul Files in Bankrupicy Court After Estimate for Asbestos
Liabiliry Soars, WALLST. J., Oct. 2, 2001, at Bl 1, available ar 2001 WL-WSJ 2877281,

YTexas Jury Awards 83 Million in Asbestos Exposure Case, 23 No. 24 ANDREWS ASBESTOS
LimiG. REP. 4 (Dec. 6, 2001); Two Asbesios Defendants Hir With $35 Million Verdict. 23 No. 4
Andrews Asbestos Litig. Rep. 3 (Mar. |, 2001),

*Paiti Waldmeir, The Need for Damage Limitation, FIN. TIMES (London). Nov. 15, 2001, at
16.

Y Margarct Cronin Fisk. Jury awards six asbestos plaintiffs $25 million eaclh. NAT'L L.J..
Nov. 12, 2001, at Bi.

" See Texas Jury Awards $3 Million in Asbestos Exposure Case, 23 No. 24 ANDREWS
ASBESTOS LITIG. REP. 4 (Dec. 6. 2001).
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plaintiffs who do not have cancer were forbidden from tes‘fi,fying on their
fear of developing the disease from past asbestos exposure. ’

The large number of major employers that have declared bankruptcy' as
a result of asbestos litigation reinforces the concern that, qnless something
is done. sick claimants may face a depleted pool of assets in the future. Az
stated, at least fifty-six companies have been driven mto'ba:\kruptcy'.
Each of these bankruptcies puts “mounting and cumulative ‘ﬁn'anct?‘ll
pressure on the “‘remaining defendants, whose resources are llmlted..
Indeed. it is clear that the bankruptcy “process is accelerating” due to this
“piling on” effect.” ' ‘

For instance, in 2000, Babcock & Wilcox Co,, Pittsburgh Coming
Corp., Owens Coming, and Armstrong World Industries, Inc. declared
bankruptcy. In 2001, Federal-Mogul Corp., USG Corp,, W.R. Grace &
Co. and G-I Holdings, Inc. (formerly known as GAF Corp.) soughl
Chapter 11 protection. In the first quarter of 2002, RHI Refractorlcs
Holding Co., the world's leading producer of refrac'tory matenalshfor the
steel industry, was forced to seek bankruptcy protection for two of its US
subsidiaries (Harbison-Walker Refractories Co. and North Amengan
Refractories Co.) as a result of asbestos liability claims.” 'Mountmg
asbestos litigation also led Porter-Hayden Co. and Kaiser Alumlnum Corp.
to file for Chapter 11 reorganization in early 2002.“ Other companies also
are likely to seek the protection of the bankruptcy courts.” '

These bankruptcies have strong ripple effects throughout the entire
business community. When companies like Johns-Manville, W.R. Grace,
GAF, Owens Coming, and other “traditional defendants” seek the
protection of the bankruptcy courts to deal with mounting numbers of

id,

Y ra note 9.

“?l:'risslllgphcr F. Edtcy. Jr. & Paul C. Weiler, Asbestos: A Multi-Billion-Dollar Crisis, 30
HARY. J. ON LEGIS. 383, 392 (1993) [hercinafier Edley & Weiler).

150e In re Collins, 233 F.3d 809, 812 (3d Cir. 2000), cert. denied, 532 U.S. 1066 (2001).

“'See William Hall, Ashestos Claims Force RHI 1o Seek Protection for US Arm. FIN. TIMF.AS-
FT.cOM. Jan. 8. 2002; Alexci Barrionuevo, Halliburton’s Asbestos Liability May Gain Clarity
as Harbison Files for Chapter 11, WALLST. J., Feb. 15,2002, at A2, available ar 2002 WL-WSJ
3386190.

“Se¢ Rohert Guy Malthews, Kaiser Aluminum Files for Bankruptcy Under Cl.mpler 1,
WALL ST. J.. Fch. 13, 2002, at A4, available ar 2002 WL-WS]J 3385837, Peter Gclc'r. I”orler
Hayden Bankrupt, THE DAILY RFCORD (Baitimore, Md.) Mar. 19, 2002, available o
hitp://www.mddailyrecord.com {last visited May 7.2002). ‘ ‘

$5e¢ Kim, supra notc 8; Mark D. Plevin & Paul W, Kalish, What 's Behind the Recent Wave
of Ashesios Bankruptcies?, Vol. 16, No. 6 MEALEY'S LITIG. REP.: ASBESTOS (Apr. 20, 2001).
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claims, experience shows that the plaintiffs’ personal injury bar sunply will
cast its litigation net wider and bring in “peripheral defendants.”™ These
defendants are diverse, ranging from oil companies, to automobile
manulacturers, to utilities, to hospitals and colleges.” Many arc household
names, such as Ford Motor Co., Campbell Soup Co., AT&T Corp., and 3M
Co., the maker of Scotch® tape and Post-it® notes.® Some may have
participated in the chain of distribution of the sale of an asbestos-
containing product; others are premises liability defendants.” Involvement
in ashestos litigation can have devastaling consequences for these
companies. :

For example, on December 7, 2001, Halliburton Co. saw its market
value slashed almost in half—dropping almost $3.8 billion in a single
afternoon—after Wall Street analysts became concerned that the company
may be dragged more deeply into asbestos litigation.® As one analyst
explained, investors became concerned that three recent adverse verdicts
against the oilfield services and engineering company raised the “specter of
lawsuits spiraling out of control, much like those at other asbestos
defendants.”™' Days later, both Moody's Investor Service and Standard &
Poor’s cut Halliburton’s long-term bond rating amid uncertainty
surrounding lalliburton's asbestos exposure.” Dow Chemical Co. lost
one-third of its market value in a little over a month after analyst . hecame

“In re Joint E. & S. Dists. Asbestos Litig., 129 B.R. 710, 747 48 (E. & S.DIN.Y. 1991)
(stating that “[a] ncwer gcneration of peripheral defendants are becoming ensnaried in the
litigation™ as plaintiffs’ lawycrs seck “to expand the number of those with assets available to pay
for asbestos injurics™—cven though “[t}he extent of liability, possible defenses and valuc of the
claims against thesc new defendants is unknown . . | ).

VSee Rooney. supra note 4, at 4: Warren, supra note 11,

“See Richard B. Schiii, Burning Issue: How Plaintiffs ' Lawyers Have Turned Asbestos
Into a Court Perenniol, WALLST. )., Mar. S, 2001, at A1, available ar 2001 WL-WSJ 2856111,

*Sce Editorial, Lawyers Torch the Economy. WALL ST, J., Apr. 6. 2001, at A1 4, available ar
2001 WL-WSJ 2859560 (“[T]he net has spread from the asbestos makers to companices far
removed from the scene of any putative wrongdoing.”); Editorial, The Job-Fating Asbestos Blob,
WALLST. J., Jan. 23,2002, at A22. available ar 2002 WL-WSJ 3383766,

*%See Susan Warren, Halliburton Stock Falls Nearly 43% After Recent Asbestos Verdicrs,
WALLST. J.. Dec. 10, 2001, at B2, available ar 2001 WL-WSJ 29680262,

1,

ISce Halliburion Co.: Contract in China is Won, Credit Rating Is Cut By S&P. WALL ST.
J.. Dec. 12,2001, at B4, available ar 2001 WL-WSJ 29680465; /alliburton Co.. Downgrade
From Moaody s Reflects Doubis on Claims, WALLST. J., Dec. 17, 2001, at Ad, available ar 2001
WL-WSJ 29680831; sce also Susan Warren & Alexei Barrionuevo, Halliburton Shares Fall on
New Worries About Asbestos Suits, WALL ST. J., Jan. 7. 2002, at A20, available ar 2002 WL-
WSJ 3382138,
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concerned about asbestos claims against Dow's Union Carbide unit.*' 3M
Co. lost thirteen percent of its market value during the same time period
due to lawsuits involving respirators (breathing masks).” Georgia-Pacific
Corp.'s stock fell thirty-seven percent because of anticipated asbestos
claims,"  Together, these companies saw “$25 billion in market value
evaporate in just six weeks."*

The spread of asbestos cases can be charted simply by looking at the
number of defendants brought into the litigation. In-early mid-1980s,
approximately 300 defendants had been named in asbestos cases.!” Now,
more than 2000 companies or individuals have been named as asbestos
defendants in courts across the country, and the number of defendants is
growing.”” Some of these “peripheral defendants” have themselves begun
to declare bankruptcy.”

The combination of forces at work in the asbestos litigation has set off a
chain reaction, or domino effect: payments to the unimpaired have
encouraged more filings by other unimpaired claimants; this has further
depleted the assets of the defendant companies and forced many of them
into bankruptcy; as more companies have been driven into bankruptcy, the
process has accelerated because more and more liability is pushed over
onto fewer and fewer companies; to make up for the shares of those
companies, defendants with increasingly attenuated connections to
asbestos are being pulled into the litigation; these peripheral defendants are
now starting to collapse under the great weight of claims against them, just
as the companies that came before them in the litigation. This process will

“'Sce Alexei Barrionuevo, Halliburton Vows to Continue Fight on Asbestos Cases. WALL
ST. J.. Jan. 15, 2002, at B2, available at 2002 WL-WS) 3382925; Steve Maich. Asbestos
‘Nightmare* Hits U.S. Firms, NAT'L POST ONLINE, Jan. 18, 2002 (on file with the Baylor Law
Review).  sec also Kortncy Stringer, Halliburton to Organize Structure as Two Separate
Business Units, WALL ST. J., Mar. 20, 2002, at A4, available ar 2002 WL-WS)J 3389270,

Sec Maich, supra note S3. The cases allege that 3IM respirators, which were labeled for
non-toxic use, did not completely proteet the plaintiffs from asbestos related iflnesses.

$See Chad Terhune, Georgia-Pacific Says Ashestos Charge Will Resulr in Net Loss for
Fourth Period, WALL ST. )., Jan. 25, 2002, at AS, available a1 2002 WL-WSJ 3383988.

**Steve Maich, supra nole 53; see also Christopher Bowe, Ashestos Casts Shadow Over US
Corporations, FIN. TIMES - FT.COM, Jan. 18, 2002.

YKAKALIK ET AL.. supra note 1. at vii.

"See Douglas McLeod. Asbestos Continues to Bite Industry, BUS. INS.. Jan. 8, 2001, at 1,
available ar 2000 WL 5100719.

See Euginecring Firm Burns & Roce Files for Reorganization, Cites Recent Spike In Claims,
Vol. 15, No. 23 MEALEY'S LIG. REP.: ASBESTOS 7 (Jan. 5. 2001).
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continue to play out on a broad scale for many years unless something is
done to solve the problem.

I WHY THE ORIGINAL ESTIMATES ABOUT THE LITIGATION WERE
SO FAR OFF THE MARK: FILINGS BY THE UNIMPAIRED OR MILDLY
IMPAIRED ARE EXPLODING

The reason the original estimates of the litigation have been so far off
the mark is that nobody could have predicted the enormous number of
unimpaired or mildly impaired individuals who would file asbestos claims.
Today. the vast majority of new asbestos claims are filed by unimpaired
claimants, defined as “people who have been exposed to asbestos, and who
(usually) have some marker of exposure such as changes in the pleural
membrane covering the lungs, but who are not impaired by an asbestos-
related discase and likely never will be.™ Individuals who have little or
ho éhysical impairment now account for as much as ninety percent of all
new asbestos-related filings.” The United States Supreme Court has said
that “up to one-half of asbestos claims are now being filed by people who
have little or no physical impairment."

Various factors are driving the avalanche of filings by unimpaired
claimants. One reason is that some courts have relaxed the traditional rule
that a plaintiff cannot recover in tort without a present, physical injury.”
They have done so in two ways, First, courts are increasingly willing to
recognize as an “injury” intemal changes in plaintiffs that in some cases
can only be seen on an x-ray and may never impair the claimant’s health,

“Prof, Edlcy Testimony. supra notc 28, at §.

“'See supra note 3.

**Amchem Prods.. Inc. v. Windsor, 521 U.S. 591, 631 (1997) (Breyer, J., concurring in part
and disscnting in part) (quoting Edley & Weiler, supra note 41, at 393).

*'See Schwartz & Lorber, supra note 19, at 253 (citing REPORT OF THE ADVISORY
COMMITTEE ON CIVIL RULES AND THE WORKING GROUP ON MASS TORTS, REPORT ON MASS
TORT LITIGATION 2 (Feb. 15, 1999)) (John Aldock. Esq.. participant in Dec. 8, 1998 Mass Torls
Working Group Conference commented that “The ordinary tort-law requircment that a claim be
supporied by an injury has been lost in asbestos. . . . Today. given the volume of claims and the
disappearance of any elfective injury requirement, defendants are paying those who arc not really
injurcd.”). One federal district court Judge studied the merits of asbeslos claims by appointing
his own medical experts to evaluate claimants in sixty-five pending cases. Although all the
plaintiffs claimed some asbestos-related condition, the court-appointed experts found thal in fact
only fifteen percent had asbestosis, twenty percent had asymplomatic pleural plaques, and sixty-
five percent had no asbestos-relaied conditions at all.  See Hon. Carl B. Rubin & Laura
Ringenbach, The Use of Court Experts in Asbestos Litigation, 137 F.R.D. 35.39 (1991).
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The “injury™ that is often attributed to unimpair'ed plaintiffs is pleural
thickening. Essentially, this means that the plaintiffs have some spots, or
markers on their lungs, but may never become sick as a result of th'cn'
exposure to asbestos. Second, some courts have been willing to recognize
claims by plaintiffs who have been exposed to asbestos, but are not sick
and may never develop a physical illness—examples are fear of future
injury and medical monitoring claims.”

The erosion of the traditional tort law physical injury rule, howeyer,
provides only a partial explanation for the increase in filings by uplmpalrcd
claimants, It does not answer the question why unimpaired claimants are
choosing to bring their claims before they are actually injured. One
explanation for the “file now"” trend is that many claimants may feel
compelled to file for remedial compensation because of fears that state
statutes of limitations will bar their claims if they do not file soon after the
first markers of exposure become detectable.*® As one court has observed,
some unimpaired claimants file claims “because they are aware of the
latent and progressive nature of asbestos-related disease and becaus; they
fear that their claims might be barred by the statute of limitations if they
wait until such time, if ever, that their asbestos-related condition progresses
to disability.”™ Another reason may be that plaintiffs are aware th?t many
asbestos defendants are going bankrupt, and may seek compensation now
out of fear that it will not be available later.”” Finally, some plaintiffs and

“See James A. Henderson, Jr. & Aaron D. Twerski, Asbestos Litigarion Gone Mad:
Exposure-Based Recovery for Increased Risk, Mental Distress, and Medical Moniloring. 59Ss.C.
L. REV. (forthcoming Summer 2002) (manuscript at 2, on file with the Baylor Law Review); see
also Victor E. Schwartz ct al.. Medical Monitoring-Should Tort Law Say Yes?, 34 WAKE
FOREST L. REV. 1057, 1070 (1999); Mark A. Behrens & Phillip R. Anderson, Srare Supreme
Courts Retreat From Medical Monitoring Causes of Action, Vol. 20, No. § PROD. LiAB. L. &
STRATEGY at |, (L.J. Newslctters, 2001).

“Dr. Louis Sullivan, the former Secretary of the U.S. Department of Health and Human
Services, testified before Congress that there are “mass (ilings of cases on behalf of large groups
of pcople who are not sick and may never hecome sick hut who are compelled to file ror remedist
compensation simply becausc of state statutes of limitation.” The Fairness in Asbestos
Compensation Act of 1999 Legislative Hearing on 11.R. (283, Before the Ho'use Comml. on the
Judiciary. 1999 Leg.. 106th Cong. 4 (July |, 1999) (statement of Dr. Louis Suilivan), available at
1999 WL 20009757,

" In re Asbestos Cases, 586 N.E.2d $21. 523 ()il App. Ct. 1991).

“"Al a recent conference one New York stalc (rial court judge on an unofTicial basis
expressed concern that if changes are made to address the problems of paymients to the unimpaired
at this time, the resources may not exist to compensate those individuals if and when they
devclop an asbeslos-related iliness in the future.  But. if changes are not madlc now lo'curh
payments to the unimpaired, then it is virtually ccrfain that the resources will not exist to
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their lawyers may be aware of the huge awards being given to other
unimpaired plaintiffs, and may think “why wait for an injury to manifest
itselfif I can receive compensation now?™*

While the various causes for the “file now" trend may be
understandable, claims by the unimpaired clog the court system., causing
unwelcome delays for asbestos claimants with fatal diseases. such as
mesothelioma, and older claimants. which is frequently the case.™ Such
claims also delay justice for other people seeking recovery through the
courts. Perhaps most troubling, “the}] presence [of unimpaired claimants)
on court dockets and in settlement negotiations inevitably diverts legal
altention and economic resources away from the claimants with severe
asbestos disabilities who need help right now."™ Claims brought by
plaintiffs with no serious physical impairments are at the heart of the
current asbestos litigation problem.

HI. REFORMS THAT WOULD HELP PRESERVE ASSETS FOR Sick
CLAIMANTS

A. Reforms to Stem the Flood of Unimpaired Claims

The solution to the asbestos problem, if there is to be one, will most
likely have to come from the courts, particularly the state courts. The
United States Supreme Court made it clear in Amchem Products. Inc. v,
Windsor™ and Ortiz v. Fibreboard Corp.™ that the Court will not approve
mass settlements of asbestos cases under the Federal Rules of Civil
Procedure. The Court properly interpreted Rule 23 of the Federal Rules of
Civil Procedure, but its decisions nevertheless mean that the class action
device is not available to resolve large numbers of asbestos cases.

——

compensaic those individuals if they get sick in the future. Counlinued payments to the
unimpaired will bring about the very situation that trial judge understandably wishes to avoid

*See Victor Schwartz. Some Lawvers Ask. Why: Wait for Injury? Sue Now!, USA ToDAy,
July 15,1999, at A17.

"See KAKALIK T AL.. supra note 1. al vi.

7“Edlcy & Weiler, supra notc 41. at 293 Scnior United States District Court Judge Charles
R. Weiner, who oversees the federal ashesios multidistrici proccedings, has explained that
“[o]nly a very small percentage of the cases filed have serious ashestos-related afflictions. byt
they are prone to be lost m the shuffle with pleural and other non-malignancy cases.” /n re
Asbcestos Prods. Liah. Litig. (No. V), No. Civ. A. MDL 875, 1996 WL 539589, a1 *1 (E.D. Pa.
Sept. 16, 1990).

"'$21 U.S. 591 (1997).

527 U S. 815 (1999),
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Furthermore, Congress has failed to enact legisiation to adﬁiress the
problem, despite calls for action from the Supreme Cogrt, ft:dcravls
appellate courts,” and the Judicial Conference of the Unltfzd States.
While federal legislation is certainly needed, asbestos claimants a.nd
defendants no longer have the luxury of waiting for such a 'speculatlve
remedy. The solution must start where the problem started—with the state
courts.™ o

To date, however, only a handful of courts have been willing to take
steps to stem the flood of unimpaired claims or address the reasons people
feel compelied to file them. Below are some success stories by courts that
have moved in the right direction.

1. No Injury; No Recovery

The Supreme Court of Pennsylvania has held that fisymptomatic pleural
thickening, unaccompanied by physical impairment, is not a compensable
injury that gives rise to a cause of action.” Further, the court has held that
the discovery of pleural plaques or a nonmaligpant, asbe}stos~related lung
pathology “does not trigger the statute of limitations with respect to a::
action for a later, separately diagnosed disease of lung cancer.
Furthermore, “because asymptomatic pleural thickening is not a sufﬁcxent
physical injury, the resultant emotional distress damages are likewise not

PSee Amchem, 521 \U.S. al 628-29 (“The argument is sensibly made that a nationwide
administrative claims processing regime would provide the most secure, [air, and efficient means
of compensating victims of ashestos exposure."); Orsiz, 527 U.S. at 821 (“[T]he elcpharmnc
mass ol asbestos cases ... defics customary judicial administration a.nd calls for n.auor.\al
legislation.”), id. 3t 865 (**{T]he elephantine mass of asbestos cascs’ cries oullror a lcg|§lalv|ve
solution.”) (Rehnquist. C.J.. joined by Scalia and Kennedy. J.J., concurring) (internal citation
omitled); see also Dunn v. Hovic, | F.3d 1371, 1399 (3d Cir.) (Weis, J.. dissenting). o

MSee Dunn. 1 F.3d at 1399 (Weis, J.. dissenting) (“Unquestionably. a national solull?n is
needed.”): Cimino v. Raymark Indus., Inc.. 151 F.3d 297, 312 (Sth Cir. 1998) ("Tﬁcre’ls no
doubt that a desperate need exists for federal legislation in the field of a'sbestos Im'gnuon. )
{quoting Jackson v. lohns-Manville Sales Corp., 750 F.2d ‘|3I4, |327'(51'hAC|r. 1985); id. at 338
(Garza. J.. concurring) (*1 implore Congress to heed the plight oflhc judl'cl'ary and the thousands
of individuals and corporations involved . . . {in] the ashestos litigation crisis.”). o

"See Judicial Conference Report, supra note 30, 8t 3 (concluding that federal legislation is
needed o solve the ashestos litigation probiem).

Sce Edlcy & Weiler, supra note 41, at 401 (“The fact that the legislative idcal is probably
unatiainable onty reinforces the responsibility of courts to address the crisis with imagination and
urgency.”). ' . .

"See Simmons v. Pacor, Inc., 674 A.2d 232. 237 {Pa. 1996) {(upholding GifTear v. johns-
Manville Corp.. 632 A.2d 880 (Pa. Super. Ct. 1993)).

*id
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recoverable.”” The court’s decision relieves the pressure on individuals to
file unripe claims simply to avoid statute of hmitations issues later on. The
court’s ruling also helps prescrve assets for the seriously ill by ensuring
that they will not have to compete with the unimpaired to obtain
compensation.

2. Inactive Dockets

Other courts have addressed the statute of limitations issue and the
problems posed by unimpaired claimants by creating inactive dockets, also
known as deferral registries or pleural registries.  Under these plans,
individuals who cannot meet certain objective medical ctiteria are placed
on an inactive docket with statute of limitations being tolled, and all
discovery stayed. Claimants are moved to the active civil docket when
they present credible medical evidence of impairment,

Inactive docket plans have several obvious benefits. First, sick
claimants are able to have their claims heard faster: they can move “to the
front of the line™ and not be forced to wait until earlier-filed unimpaired
€laims are resolved." This can be especially important if the claimant has
a fatal disease or is an older person.”” Second, inactive docket programs
help unimpaired individuals by protecting their claims from being time-
barred should an asbestos-related disease later develop. This would
address a primary engine driving the filing of many claims by unimpaired
claimants.”" Third, because there is no discovery or pressure (o settle
inactive claims, inactive dockets conserve scarce financial resources that
are needed to compensate sick claimants™—resources that are now spent

— —_—

1. a1 238,

“See Peler H, Schuck, The Worst Should Go First: Deferral Registries in Asbestos
Litigation, 1S HARV. J.L. & PuB. POL’Y 541, 553 (1992); Mark A. Behrens & Monica G,
Patham. Srewardship Sor the Sick: Preserving Assets For Asbestos Victims Through Inactive
Docker Programs, 33 TEX. Trew. L. REV. 1 (2001).

Y'See Judicial Conference Report, Supra wote 30. at 10 (stating that average duration of
ashcstos cases excecds other lypes of cascs).

"See KAKALIK ET AL.. supra note |, at vi.

"'See In re Asbestos Cascs, 586 N.E 2d 321,523 (. App. Ct. 1991); Michael D. Green. The
Paradox of Stattes of Limitations in Toxic Substances Litigation, 76 CALIF. L. RFV. 965, 970
(1988) (“Rcmoving time limitations on the filing of toxic substances cascs will prunc from the
civil dockels a subsiantiat body of cases that are cither premature or needless. ™).

HSee Ortiz v. Fibreboard Corp.. 527 U.S. 815, 822 n.1 (1999) (“[TJransaction costs exceed
the victims’ recovery by nearly two 10 one . . . M) id. at 867 (Breyer, J., dissenting) (“[O]f cach
doliar thal asbestos defendants pay. those cosis consume an estimated 6| cents. with only 39
cents going to victims."); Amchem Prods.. Inc. v. Windsor, 52i U.S. 591, 632 (1997) (Breyer,
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litigating “claims that are premature (because there is not yet any
impairment) or actually meritless (because there never will be).”* Fourth,
inactive dockets reduce the specter of more employers being driven into
bankruptcy, and can help slow the spread of the litigaliqn to “peripheral”
defendants,*

Some inactive docket plans have existed for many years; they have
proven to be fair and effective.”” Tor example, the Massachuselts inactive
asbestos docket was created in September of 1986 through an amendment
to an order creating a statewide consolidated asbestos docket.” The docket
was envisioned as a mechanism by which plaintiffs who had been
diagnosed with asbestos-related pleural diseases could toll all applicable
statutes of limitations regarding their claims, or the related claims of their
families or cstates, until their pleural conditions developed into either
asbestosis or some type of malignancy. While on the inactive docket,
cases are exempt from discovery.*

An inactive docket was established in the Circuit Court for Cook
County (Chicago), lilinois in March of 1991 under the leadership of Judge
Dean M. Trafelet.® In creating that system, Judge Trafelet recognized that
asbestos litigation posed serious problems for plaintiffs and defendants:
unimpaired individuals were filing claims out of fear that the statute of
limitations would expire before their disease progressed to a stage that was

J.. concurring in part and dissenting in part) ("[O]f each asbestos litigation dolar, 61 cents is
consumed in (ransaction cosls . . . Only 39 cents were paid to the ashestios victims.”) (citations
omitted).

“*Schuck, supra note 80, at 555,

**Sec Warren, supra note 11, Editorial, The Asbestos Blob, WALL ST. J., July 2. 2001,
Al4. available ar 2001 WL-WSJ 2868353,

VSee Inactive Asbestos Dockets:  Are they Fasing the Flow of Litigation?, Columns-
Asbestos Raising the Bar in Asbestos Litig. 2 (Feb. 2002) (discussing various inactive docke
plans and rcporting thai state judges who oversee asbestos dockets in states with inactive dockets
find the plans fair and effective).

MSee Commonwealth of Massachuselts, Middlesex Superior Court, “Massachuselts Siate
Court Asbestos Personal Injury Litigation Order,” Scpt. 1986.

"Similarly. pleural cases originally filed in the consolidated dockct may be transferred to the
inactive docket on plaintiffs’ motion. and thercafler become subject to all of the same provisions
and rcquirements as cases originally filed on the inactive docket. See id.

™See In re Asheslos Cascs. Order 1o Establish Registry For Certain Asbestos Maiters (Cir.
Ct., Cook Cty., IN. May 26, 1991). The Cook County inactive docket plan has been a success.
When Judge Trafelet took over the assignment of handling Cook County’s asbestos docket in
1984, therc were 8000 cases pending.  Today there arc ahout 875 pending active cases, while
another approximately 1200 cases are on the pleural registry. See Rooney, supra note 4.
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medically recognized as impaired, while defendants expended substantial
sums in appearing in and defending against such claims.®

Under the Cook County Plan, each claimant must file an Asbestos
Personal Injury Information sheet.”” All cases alleging an asbestos-related
cancer or mesothelioma may proceed dircctly to the active docket. All
claims registered by persons who claim a history of asbestos exposure and
demonstrate objective asbestos-related physical findings (such as pleural
plaques), but who ecither do not meet the minimum criteria for impairment
as defined in the Order, or who have not manifested a cancer certified as
asbestos-related as described in the Order, are placed on the registry.
These claimants remain on the registry until removed in accordance with
the procedures specified in the Order.” While on the registry, claims are
exempt from discovery, and “shall not ‘age’ for any purpose.™

The Circuit Court for Baltimore City established an inactive docket in
1992.* Under the Order, every claim is initially placed on the inactive
docket, though certain claims are eligible for immediate removal.® For a
claim alleged to be eligible for removal from the inactive docket either
immediately upon filing or subsequently due to changed circumstances,
claimant’s counsel is required to file a Request for Removal, and
documentation necessary to show that the claim meets the “minimum
criteria for removal,” as defined within the Order.” If the court orders a
claim removed from the inactive docket, the Clerk of the Court is directed

*'See /n re Ashestos Cascs at 2-3.

Al claims must be filed individually: the Order prohibits claims on behalf of groups of
classes of claimants. See id. ai I5. Additionatly. the docket is closed to out-of-county plaintiffs.
See Laura Duncan, Deferred Asbestos Docker Closed to Out-of-County Plaintiffs. CHICAGO
DAILY L. BULL. I, July 9. 1992.

*'Cascs may he removed in two ways, one essentially permitting dismissal of an action and
the other designed to encompass a change in claimant’s medical condition. First, a claimant may
be voluntarily removed from the Registry upon filing of a certificatc by counsel stating that the
claimant is withdrawing his or her claims. See /n re Asbestos Cascs at 10. The tolling of
pertinemt timeliness provisions thercafier ceases. See id. A casc may also be removed pursuant
to the filing of a Rcquest for Removal, along with accompanying documents and medical
certifications cstablishing impairment. Sce id. Defendants have the opportunity to object to
removal. with the court making the ultimate removal determination. See id. at 12. Once removal
has been approved. the claimant procceds lo file a complaint on the active docket. See id

“Id. at 1415,

“See In re Asbestos Pers. Injury and Wrongful Death Asbestos Cascs, Order Establishing An
Inactive Docket For Asbestos Pers. Injury Cases, No. 92344501 (Cir. Ct. Baltimore City, Md.
Dec. 9, 1992).

*I1d. at 8,

“id.
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to place the court on the active civil docket for Baltimore City, or transfer
the matter to the appropriate jurisdiction. }

Other courts have taken a similar path, establishing a *gatekeeper
system that utilizes objective medical criteria to filter out claims by the
medically unimpaired. Tor example, the Court of Common Pleas of
Cuyahoga County, Ohio, recently established a case management order
providing that all upcoming discovery and trial preparation in the
Cleveland area asbestos litigation will focus on groups of plaintiffs whose
claims seek redress for functional impairment due to asbestos exposure.”
The court’s order reflects the intent to allow the claims of plaintiffs who
are functionally impaired to be decided before the claims of the
unimpaired. thus helping to preserve assets needed to compensate the truly
sick.™

At the federal level, Senior United States District Judge Charles R,
Weiner, who oversees the federal multidistrict asbestos litigation that has
been consolidated in the Eastern District of Pennsylvania (“the federal
MDL Pane!™), has recently ordered that all cases initiated through a mass
screening shall be subject to dismissal without prejudice until the claimant
can produce evidence of an asbestos-related disease.'™

B. End Mass Joinder or Mass Trials

In contrast to the success stories described above, some courts continue
to utilize procedural mechanisms that encourage the filing of large
numbers of asbestos claims, particularly claims by the unimpaired.
Perhaps the most troubling of these practices has been the use of mass
joinder or mass trials of claims, including the joinder of claims by the truly
sick with the unimpaired. For example, people who have serious illnesses,
such as mesothelioma or lung cancer, are lumped in with persons who have
nothing wrong with them under any reasonable medical criteria. Apples
(e.g.. mesothelioma claims) and mixed with bananas (i.e., the unimpaired).

When courts join weak casés with other cases, or when courts force
seltlements of weak cases by allowing the claims of the truly sick to be
leveraged, the plaintiffs who are not sick use the plaintiffs who are
seriously ill to “inflate the value of those claims.”” Mass trial procedures

™l re Cuyahoga Cty. Ashestos Cascs, Gen. Pers. Injury Ashestos Case Mgmt. Order No. |
{as amended Jan. 4, 2002).

ITRTRD
"™See In re Asbestos Prods. Liab. Litig. (No. V1), (E.D. Pa. Jan. 16. 2002).

*"Prof. Edlcy Festimony, supra notc 28, at 1.
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not only threaten the due process rights of defendants, they also result in
impaired claimants receiving smaller awards than if their cases were
decided individually."” As Professor Christopher Edley of Harvard Law
School has explained: “|Ljoading a large number of {impaired and
unimpaired] claims together produces a bet-the-company risk for the
defendants, making settlement more likely.™™ In the settlement, then, the
high potential jury-award value of the impaired claims is spread, at leasl
partially, to thc ummpaired. The arithmetic is straightforward:  the
unimpaired and the attorneys who receive contingent fees benefit at the
expense of impaired victims."™ "

Mass trial procedures also add to the asbestos litigation “traffic jam™ by
encouraging the filing of weak claims." One of the most notable mass
consolidations was Cosey v. E.D. Bullard Co.. a Mississippi state court
case.' Plaintiffs’ counsel joined almost 1000 plaintiffs nationwide in the
original 1995 complaint in Jefferson County Circuit Court; by the end of
1998, the eighth amended complaint included 1738 plaintiffs."” In May of
1998, a trial of twelve plaintiffs, including several with no demonstrable
mjury, resulted in a verdict of $48.5 million in compensatory damages
(with punitive damages to be decided separately)." The judge pressured
the defendants to settle on draconian terms. According to swomn affidavits,
the judge told the defendants that if they failed to settle, he would try the
remaining 1700 cases immediately before the same jury, with an
instruction to find the defendants liable. Counsel for the defendants

"%See Hon. Jack B. Weinstein, Ethical Dilemmas in Mass Tort Litigation. 88 Nw. U. L. Rev.
469, 507 (1994) (stating that **Thosc with scrious cancer discases want their cases presscd first
and most sirongly. Clicnts with gencerally less serious ashestosis and pleural-plaque symptoms
do not want to wait. even though their damage is less severc. All these cases cannot be (ried at
once. Mixing the cases for trial and setticment may result in a lower recovery for the morc
seriously injured, but it will generally result in a quicker fec for counscl.”) (citations omitted).

"*'Prof. Edley Testimony, supra nole 28. at |1,

"1d. a1 6-7.

'“McGovern. The Defensive Use of Federal Class Actions in Mass Torts, supra note 20 at
606: see also John A. Siliciano, Mass Torts and the Rheroric of Crisis, 80 CORNELL L. REV,
990, 1011 (1995) (arguing that aggregalion of ashestos cases has resulted in the presence of a
large proportion of claims filed by unimpaircd claimants).

"®Civ. No. 95-0069 (Miss. Cir. Ct. JefTerson County. June 12. 1998).

0

"™Sce The Fairness in Asbestos Compensation Act of 1999: Hearing on H.R. 1283, Before
the House Comm. on the Judiciary., 106ih Cong. at 13 (Juiy 1, 1999) (statement of William N.
Eskridge Jr., Professor. Yale Law School) (citing defense motion for recusal of trial judge,
accompanying affidavits. and attempted appeal 10 Mississippi Supreme Court).
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allegedly said the plan sounded “like this side of hell.™ The judge
allegedly corrected him, saying: “No counsel, that is hell.”""® Efforts to
secure the judge's recusal were rebuffed with threats of discipline against
the defense attorneys. The cases were forced to settle."

Another example of mass litigation abuse is occurring right now in
West Virginia. In 1999, the West Virginia Supreme Court established a
Mass Litigation Panel to use “mass trials” to dispose of the more than
25.000 asbestos cases pending in that state." According to the court’s
plan, all pending asbestos cases were to be resolved by July of 2002."
Three railroad companies and an underwriting company who are
defendants in the actions and facing over 5000 pending cases objected,
arguing that litigating so many cases in such a short amount of time would
effectively prevent them from interviewing the plaintiffs or having the
plaintiffs examined by doctors.'" The companies filed a federal lawsuit
against the West Virginia Supreme Court, claiming that the Mass
Litigation Panel violates their due process rights. Despite the lawsuit filed
by the defendants, however, Judge Martin Gaughan, the judge overseeing
the mass litigation of the West Virginia asbestos claims, recently entered a
order scheduling mass trials in three groups for “all asbestos-related cases
pending between the parties,” with the trial set to begin on September 23,
2002.'"

Notably, of the 5000 cases that have been filed against the three
railroads in West Virginia, 4400 have been brought by plaintiffs “who do
not work, live or pay taxes in West Virginia.""" Moreover, fifty-seven
percent of the cases pending against the railroads nationwide have been
filed in West Virginia."” The high percentage of cases filed by out-of-state

14, at 13-14 (citing Affidavit of Danicl P. Myer, ¥ 17-11 (attached to defendants” recusal
motion)).

llﬂ,d‘

""Sec id.: see also ParlofT, supra note 7.

""ISee W. VA, TRIAL CT. R. 26.01 (2002).

"See Michelle Saxton Railroads File Lawsuit Against W. Va. Supreme Court, ASSOC.
PRESS NEWSWIRE, Nov, 29, 2001,

MSee id.

""See In re W. Va. Ashestos Pers. Injury Litig. “Trial Scheduling Order,” Cir. Ct. Kanawha
Cty., W. Va. (Fch. 26. 2002).

"*Dennis O Bricn, Nosfolk Southers Sucs W Va (ver Ashestos Ruling, VIRGINIAN-PILOT &
LEDGER-STAR, Nov. 30, 2001, at DI, available ar 2001 W1, 26282222.

""See id The situation in West Virginia has hccome so unfair that the United States
Supreme Court has decided lo review the matier. See Norfolk & W. Ry. Co. v. Ayers, 122 S. Cu.
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plaintiffs suggests that “efficient” handl'ing of asbestos claims does not
help courts dispose of cases, it merely attracts more cases.'”

In other litigation that does not involve asbestos. most Judges would not
consolidate or join cases involving plaintiffs with completely different
types of injuries (or no injury at all). Such mass trial procedures are
inappropriate from a legal standpoint and unsound as a matter of public
policy. Asbestos cases should be treated the same as any other personal
injury case.

C. Stop Multiple Punitive Damages Abuse

Punitive damage awards play another important role in spceding
corporate defendants down the path to bankruptcy, threatening the
availability of funds needed to compensate sick plaintiffs."” Such awards
provide a “windfall recovery” to plaintiffs;'™ they are not normal civil
damages, but are awarded “over and above compensatory damages.™"""

Plaintiffs’ lawyers seek punitive damages in virtually every asbestos
case they file.”” It is not uncommon for them to hit the jackpot at trial,
particularly in Texas."" Here are some examples of punitive damages
awards handed out in Texas in 2001:

1434 (2002) (mem.); sce also Mark A. Behrens. H#hen the Walking Well Sue. Nay'y L J.. Apr.
29,2002, at A2,

"*See Victor E. Schwartz. supra note 64

""°See Edwards v. Armistrong World Indus.. Inc.. 91 F.2d 1151, 1155 (Sth Cir. 1990) (*17 no
change occurs in our tort or comstitutional law. the time will armve when . fa defendant'sj
liability for punitive damages imperils its ability to pay compensatory claims ... ") Bishop v.
Gen. Motors Corp., 925 F. Supp. 294, 298 (D.N.J. 1996) (*Indeed. onc of the many cogent
criticisms of punitive damages is that multiple punitive [damage] liability can both bankrupt a
defendant and precludc recovery for tardy plamtiffs.”): Froud v. Celotex Corp.. 437 N.E.2d 910,
914 (111, App. Ct. 1982) (Sullivan, J . concurring) (*[1)1 cannot be denicd that the spectre of the
destruction of companies, and even individuals. as a resubt of punitive damage awards is 1
threatening, present reality.”).

"City of Newport v. Fact Concerts. Inc.. 453 U.S. 247, 270 (1981) (Brennan, |, dissenting)

*!In re Collins, 233 F.3d 809. 812 (3d Cir. 2000): see Victor E. Schwartz ot al . Reinimg fn
Punitive Damages "Run Wild " Proposals For Reform By Courts And Legislatures, 65 BROOK.
L. REV. 1003, 1004 (1999).

"*Sce The Asbestos Litigation Crisis in Federal and State Courrs, Hearings Before the
Subcomm. on Iiellectual Prop. and Judicial Admin of the House Comm_ on the Judicrary, 1024
Cong. 136 (July 1. 1999) (statcment of William W. Schwarzer. Senior United States District
Judge for the Northern District of California and Dircctor, Federal Judicial Center).

'”Jury awards of punilive damages do nol nccessarily reflect final Judgments.  Many
punitive damages awards are lfaler reduced or overturned on appeal.  Texas. for example, has
enacted statulory limits on punitive danvages awards. In Texas. punitive damages arc limited (o
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* A jury awarded $130 million, including $60 million in punitive
damages, in a products liability personal injury and wrongful death
lawsuit involving five asbestos claimants.'”

* Another jury awarded $55.5 million to a man with mesothelioma
caused by ashestos; the award included $21 million in
compensatory damages to the plaintiff, $5.5 million for his wife.
and $14 million for the couple’s children, as well as $15 million in
punitive damages (later reduced to $2.75 million)."*

* One more jury awarded $11.1 million, including $3 million in
punitive damages against two ashestos defendants.'*

* A jury awarded $5.25 million, including $3 million in punitive
damages, for the death of a former steam mechanic who died from
asbestos-related mesothelioma.'”’

* Another jury awarded $175,000 in punitive damages for the
mesothelioma death of a plaintiff exposed lo asbestos at several
workplaces. '

* One jury found an insulation maker liable for $3 million in
compensatory damages and $15 million in punitive damages in the
case of a single plaintiff diagnosed with asbestosis.'

Punitive damage awards ‘“threaten fair compensation to pending
claimants and future claimants who await their recovery, and threaten the
economic viability of the defendants.™” This is true even in cases that are
settled out of court, because of the leveraging effect punitive damages have
at the settlement table."' As Senior United States Circuit Judge Weis has
explained;

the greater of $200,000 or two times economic damages plus amount equal to noneconomic
damages up to $750.000. Sec TEX. CIV. PRAC. & REM. CODE ANN. § 41.008 (2001).

""Texas Jury Awards 8130 Million 1o Five Plaintiffs In Asbestos Suit, 23 No. 19 ANDREWS
ASBESTOS LITIG. REP. 3 (Sept. 27, 2001).

Meso Victim and Family Awarded $55 Million By Texas Jury, 23 No. 18 ANDREWS
ASBESTOS LITIG. REP, 4 (Scp!. 13,2001).

"% Texas Jury llits Two Asbesios Defendants With $11 Million Verdicr, 23 No. 18 ANDREWS
ASBESTOS LITIG. REP. 3 (Sept. 13, 2001).

""Texas Jury Awards Mechanic's Family $5 Million in AMeso Death Case. 23 No. 18
ANDREWS ASRESTOS LITIG. REP. § (Scpt. 13, 2001).

" Texas Widow Awarded $725.000 in Meso Death, 23 No. 16 ANDREWS ASBESTOS LITIG.
REP. 3 (Aug. 16, 2001). :

*Texas Jury Finds Insulation Maker Liable For §18 Million. 23 No. 4 ANDREWS ASRESTOS
LITIG. REP. 3 (Mar. [, 2001).

"Judicial Confercnce Report, supra note 30, at 32

"'Yaic law professor George Pricst has observed:



354 BAYLOR LAW REVIET [Vol. 54:2

[ T]he potential for punitive awards is a weighty lactor in
settiement negotiations and incvitably results in a larger
settlement agreement than would ordinarily be obtained.
To the extent that this premium exceeds what would
otherwise be a fair and reasonablc seltlement for
compensatory damages, assels that could be available for
satisfaction of future compensatory claims are
dissipated.'”

Multiple punitive damages also frustrate the settlement of cases and delay
recoveries for sick claimants.'"'

Recently, these various faclors led the United States Court of Appeals
for the Third Circuit to conclude: “It is responsible public policy to give
priority (0 compensatory claims over exemplary punitive damage
windfalls ... ."" “Balancing the benefits to be derived from continued
imposition of punitive damages against the social and economic
consequences of such a course of action, it appears (hat the continued
imposition of punitive damages simply cannot be justified.”""" Wasting

[TIhe availability of unlimited punitive damages affects the 95% to 98% of cascs that
scttle out of court prior 1o trial. It is obvious and indisputable that a punitive damages
claim increases the magnitude of the ultimate scttfement and, indeed. affects the enfire
sctilement process, increasing the likeliliood of litigation.

George L. Priest, Punitive Damages Reforn: The Casc of Alabama, 56 La. L. REV. 825. 830
(1996); sec also Steven Hayward, The Role of Punitive Damages in Civil Litigation: New
Evidence from Lawsuit Filings 8 (Pac. Res. Inst. Pub. Pol'y Feb. 1990). available at
Mtp:/iwww.pacificrescarch.org  (last visited May 10, 2002) (concluding that “{b]oth thc
uncertainty posed by the prospect of unlimited punitive damages. combined with the rclative
probability of a punitive damage award if a case gocs to jury trial, provide litigants who demand
punitive damages with potent leverage against risk-averse defendants, and tip the balance in
settlement bargains in favor of litigants with weak or even frivolous cases.”).

"“20unn v. Hovic, 1 F.3d 1371, 1398 (3d Cir. 1993) (Virgin Islands) (Weis. ., dissenting).

Meee William W. Schwarzer, Punishment Ad Absurdum, 11 CAL. LAW. 116 (Oct. 1991)
("Barring successive punitive damage awards against a defendant for the same conduct would
remove the major obstacle to scitlement of mass lort litigation and open the way for the prompt
resolution of the damage claims of many thousands of injured plaintiffs.™).

"1y re Collins. 233 F.3d 809. 812 (3d Cir. 2000).

Hon. R. Barclay Surrick, Punitive Damages and Asbestos Litigation in Pennsylvania:
Punishment or Annihilation?, 87 DiCK. L. REV. 265, 296 (1983).
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limited and diminishing assets in this way “is a tragedy of major
proportions,”™"

Some courts have begun to address these problems by curbing punitive
damages abuse in asbestos cases. For example, the Third Circuit Court of
Appeals recently approved a decision by the federal MDL Panel to sever
all punitive damages claims from federal asbestos cases before remanding
compensatory damages cases for trial.'""  The circuit court, quoting
liberally from a 1991 Report of the Judicial Conference Ad Ioc
Commiltce on Asbestos Litigation, said that its decision was based on
“compelling" public policy:

Although there may be grounds to support an award,
multiple judgments for punitive damages in the mass tort
context against a finite number of defendants with limited
assets threaten fair compensation to pending claimants and
future claimants who await their recovery, and threaten the
economic viability of the defendants. To the extent that
some states do not [sic] permit punitive damages, such
awards can be viewed as a malapportionment of a limited
fund. Meritorious claims may go uncompensated while
earlier claimants enjoy a windfall unrelated to their actual
damages.'"

In blunt terms, the Third Circuit concluded its opinion by strongly
urging state courts to adopt similar measures to preserve assets for sick
asbestos claimants.'"

Fortunately, some state courts are acting in this area. They have
severed, deferred, or stayed indéfinitely punitive damage claims. For
example, Judge Marshal A. Levin has stayed all punitive damage awards in
Baltimore City asbestos cases until compensatory claims are satisfied."” In
reaching his decision, Judge Levin observed that it **is manifestly unjust for

" judicial Conference Report, supra nole 30, at 29; see also H.R. Rep. No. 106-782, at 19
(2000) (bankruptcics hy asbestos defendants harm “sharcholders, cmployces, and communilics
affected, as well as luture claimants who now must look clsewhere for compensation.™).

71y re Collins, 233 F.3d at 812,

4. (quoting Judicial Confcrence Report, supra note 30, al 32).

See id. (* is discouraging that whilc the Panel and transferce court follow this enlightencd
practice, somc slate courts allow punitive damages in ashestos cases.  The continucd
hemorrhaging of available funds deprives current and future victims of rightful compensation.”).

0 abate v. A.C. & S.. Inc.. No. 89236704, slip op. at 26 (Md. Cir. C1. Dec. 9, 1992). Keene
Corp. v. Levin, 623 A.2d 662, 663 (Md. App. 1993) (noting that Judge i.cvin defcrred paymcenis
of punitive damages “until all Baltimore City plaintiffs’ compensatory damagcs arc paid.”).
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a judicial system to allow relief based chiefly on the lottery of when a
human being happens to become ill.""*" e based his ruling on a concern
that future claimants would not be able to collect awards for compensatory
damages:

There is a very real threat that the unrestricted and
simultaneous payment  of punitive damages and
compensatory damages will inevitably bankrupt all of the
defendants in the asbestos litigation. . . .

... [T]his court is deeply concerned about the fact that the
simultaneous  payment of punitive damages and
compensatory damages will hurt crucially those claimants
who are found to be entitled to fair compensation in the
future. . ..

... The stark fact is that unless the payment of punitive
damages is deferred, future deserving plaintiffs will be
unable to collect even compensatory damages.":

Similarly, in  Northampton County (Bethlehem and [Laston),
Pennsylvania, Administrative Judge Jack Panella has recognized that while
punitive damages “serve both retributive and deterrent functions . . . the
deterrent function will not be directly served in current asbestos litigation
since asbestos is no longer. .. manufactured.”"" Judge Panella
acknowledged that additional punitive damage awards might have a
deterrent effect upon future similar conduct, but, given the “onslaught of
bankruptcies of asbestos producers,” he believed that ashestos litigation
had sufficiently instructed the manufacturers of other products that selling
dangerous products “is not a profitable industry."* He has therefore
severed all punitive damages claims from discovery, pre-trial motions, and
trial in his court."* Under Judge Panella’s ruling, discovery relevant to

"' Abare, No. 89236704, slip op. at 25.

" 223-26

"*In re Ashestos Lilig.. No. C0048AB200100003. slip Order at 6 (Pa. Ct. Com. PI. Jan. I1.
2001).

"1d. at 6-7. Judge Panella also opincd that severance of punitive damage awards would
lead 1o more focused trials and more realistic sclllement negotiations. /d. at 7-8.

“Yd. at 1.
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punitive damages claims cannot even begin until a plaintiff obtains a
favorable jury verdict on his or her compensatory damages claim.'*

In nearby Philadelphia, a three judge panel has severed and deferred all
pending and future punitive damage claims in the Philadelphia Court of
Common Pleas."” In its 1986 order, the court explained:

If punitive damages are allowed in the face [of] so
many . . . defendants filing for bankruptcy, it is very
possible that some plaintiffs will get the windfall of
punitive damages while others find that the money is gone
by the time their cases come to trial. . . .

For these reasons, it is appropriate to wait [and] see
what happens before punishing defendants that certainly
have [been] punished to some extent already.'"

In New York, at least some judges have severed and indefinitely deferred
punitive damage claims in asbestos cases.'”

As these courts have appreciated, no constitutionally justifiable or
sound public policy goal is served by repeated punitive damages awards in
asbestos cases.' Other courts should follow the leadership of these courts
and act now to preserve funds needed to compensate the truly sick.”

"Id. Although Judge PancHa allowed punitive damages clahms to survive, he acknowledged

that no punitive damage award has heen ailowed in Pennsylvania in an ashestos casc since 198S.
Id atd.

" See Yanccy v. Raymark Indus., Inc.. No. 1186 (832), Ashestos Order No. 0001, slip op. at
5 (Pa. Com. PI. Oct. 1986) (on filc with the Baylor Law Review): see also Third Circuit Rehears
Dunn Arguments en Bane, Vol, 8, No. | MEALEY'S LITiG. REP.: ASBESTOS 20 (Feb. 5. 1993),
(reporting that the “Philadelphia Court of Common Plcas has a basic ‘standing order’ that all
punitives are to be stayed ... .").

"“'See Yancey, No. 1186 (832). Ashestos Order No. 0001, stip op. at 10,

196ec $64.65 Million Awarded in Fowr Ashestos Cases, Vol 4, No. 3 MEALEY'S LITIG.
Rep.: ToxiC TORTS 16 (Dec. 15, 199S) (reporting on the New York casc of Falloon v.
Westinghouse Fleciric in which the trial court scvered and deferred punitive damages
indefinitcly).

1596ee Waller Dellinger 111 & Victor Schwartz. Asbestos Litigation Today-A Discussion of
Recent Trends, COLUMNS ASRESTOS RAISING T1E BAR IN ASBESTOS LITIG. S (Jan. 2002)
(statement of Walter E. Dellinger, HI. Mr. Dellinger, a partner with O*Mclveny & Meyers LLP
in Washington, D.C.. is thc Douglas B. Maggs Profcssor of Law al Duke University Law School.
He served as Solicitor General of the United States under President Clinton,).

"*'Sec Mark A. Behrens & Barry M. Parsons, Respousible Public Policy Demands an Fnd fo
the Hemorrhaging Effect of Punitive Damagey in Ashesios Cases, 6 TEX. Riv. L. & Por.. 137,
158 (2001).
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IV. CONCLUSION

The current asbestos litigation environment encourages the filing of
weak or meritless claims; it often undercompensates individuals who are
sick and overcompensates those who are not. In addition, the litigation
frequently wrecks havoc on any company that becomes involved, now
matter how attenuated its exposure. It is time for the courts to engage in a
fresh examination of the litigation and study how recent trends may affect
individuals who are or may become sick. Past rulings may have been
appropriate and sound at the time they were rendered but need to be
reconsidered in light of major changes in the nature and substance of
asbestos litigation.

In light of those changes, courts should act now to preserve assets for
the truly sick. Courts should address the serious problems resulting from
filings by the unimpaired or mildly impaired, and the inappropriate mass
joinder of claims. They should also stop the drain of critical resources
caused by muitiple punitive damages awards. By doing so, courts can: (1)
help preserve scarce and depleting assets for those in need and who
deserve compensation the most; (2) reduce delays in the court system
caused by the growing flood of claims; (3) protect the due process rights of
defendants; (4) reduce pressure on the remaining solvent “traditional
defendants,” and (5) slow the spread of the litigation with respect to
“peripheral defendants.” Forward-thinking courts that work to accomplish
these key objectives can send a much needed signal to other courts that
steps need to be taken now to preserve assets for sick claimants and curb
asbestos litigation abuse. The faster the reforms advocated in this article
are implemented, the more people will be helped by them.




