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After years of downward spiral, the asbestos litigation
tide ﬁnally may be turning because of important actions taken by state legislatures and the courts in key
states. The end of the tunnel is still far away, but some
signs of light may be appearing. Recent events also
may put to rest suggestions that silica litigation may
be the “next asbestos.” Below is a summary of recent
developments in asbestos and silica litigation,1 and a
brief discussion about some challenges for defendants
in the future.
State Legislatures

In recent years, a number of states have enacted meaningful civil justice reform legislation that will impact
asbestos and silica cases. For example, in 2003, Texas
enacted comprehensive civil justice reform legislation.
In 2004, Mississippi passed signiﬁcant tort reform measures, including needed venue and case consolidation
reforms.2 Ohio also enacted signiﬁcant legal reforms in
2004.3 Signiﬁcant civil justice reforms were enacted in
2005 in Georgia, South Carolina, and Missouri.
States also are beginning to enact legislation speciﬁc
to asbestos and silica claims. In 2004, for example,
Ohio became the ﬁrst state to enact legislation to

require asbestos claimants to demonstrate physical
impairment in order to bring or maintain a claim.
Ohio also enacted pioneering silica medical criteria legislation to prevent entrepreneurial plaintiﬀs’
lawyers from re-styling their asbestos claims as silica
claims, as some lawyers have done. In 2005, Georgia,
Texas, and Florida enacted asbestos and silica medical
criteria legislation.4 These laws draw support from a
model Asbestos and Silica Claims Priorities Act developed by the American Legislative Exchange Council
(ALEC), the nation’s largest nonpartisan membership
organization of state legislators,5 and a February 2003
resolution by the American Bar Association’s House
of Delegates calling for the enactment of federal
medical asbestos criteria reform legislation.6
State Courts

In state courts, inactive dockets (also called unimpaired dockets, deferred dockets, and pleural registries) that suspend and preserve claims ﬁled by the
non-sick continue to gain momentum.7 Recently,
inactive asbestos dockets have been adopted in Minnesota (coordinated litigation) (June 2005); St. Clair,
Illinois (February 2005); Portsmouth, Virginia (August 2004); Madison County, Illinois (January 2004);
Syracuse, New York (January 2003); New York City
(December 2002); and Seattle, Washington (December 2002).8 These courts joined several leading
jurisdictions that adopted inactive asbestos dockets
years earlier – Massachusetts (coordinated litigation)
(September 1986); Cook County (Chicago), Illinois
(March 1991); and Baltimore City, Maryland (December 1992).9 A 2005 RAND report concluded that
one of the “most signiﬁcant developments in asbestos
1
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processing” has been the “reemergence of deferred
dockets as a popular court management tool.”10
Some jurists, including the coordinating judge for all
South Carolina asbestos cases and the judge presiding
over the federal asbestos docket, have entered orders
dismissing claims ﬁled by the non-sick.11 The Pennsylvania Supreme Court has held that asymptomatic
pleural thickening, unaccompanied by physical impairment, is not a compensable injury that gives rise
to an asbestos cause of action.12
Mass Screenings: On the Way Out

These various developments provide hope for defendants that a major fuel behind the recent explosion
in asbestos and silica claims — mass ﬁlings by the
non-sick generated through mass screening programs
— may be on the wane.13
The extraordinary ﬁndings of the manager of the federal silica MDL docket, U.S. District Court Judge Janis
Graham Jack of the Southern District of Texas, also will
impact mass screening practices. In June 2005, Judge
Jack issued a scathing, lengthy opinion in which she
recommended that all but one of the 10,000 claims
on the MDL docket should be dismissed on remand
because she concluded that the diagnoses were fraudulently prepared.14 “[T]hese diagnoses were driven by
neither health nor justice,” Judge Jack said in her opinion.15 “[T]hey were manufactured for money.”16
Already, Judge Jack’s ﬁndings have spilled over into
asbestos litigation. In September 2005, Claims Resolution Management Corporation, which manages the
Manville Personal Injury Settlement Trust, stated that it
will no longer accept reports prepared by the doctors and
screening facilities that were the subject of Judge Jack’s
opinion.17 The Eagle-Picher Personal Injury Settlement
Trust reached the same decision in October 2005.
Lawyers, doctors, and screening facility operators also
may be deterred by the possibility of having to trade
in their pinstripes for prison uniforms. The U.S.
Attorney’s Oﬃce in the Southern District of New York
— famous for its prosecution of organized crime ﬁgures — has convened a federal grand jury to consider
possible criminal charges arising out of the federal silica litigation.18 Federal prosecutors in Manhattan also
may be investigating the conduct of three plaintiﬀs’
asbestos law ﬁrms involved in the bankruptcy case of
2
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G-1 Holdings, formerly GAF Corporation.19 Lawyers
for the company reportedly have turned over records
of extensive interviews with former employees of the
plaintiﬀs’ ﬁrms in which some employees describe
coaching potential claimants and eﬀorts to inﬂuence
doctors’ diagnoses.20 Some of these allegations have
been raised before in asbestos litigation,21 but Judge
Jack’s silica opinion may provide a new stimulus for
the government to pursue the asbestos investigation
more aggressively this time. These investigations could
be just the tip of the iceberg as more facts come to light
through the government’s investigation.
Congress may be looking into screening abuses as
well. In August 2005, U.S. Rep. Joe Barton (R-TX),
Chairman of the House Energy and Commerce
Committee, and Oversight and Investigations Subcommittee Chairman Ed Whitﬁeld (R-KY) sent a
letter to the plaintiﬀs’ medical experts involved in the
silica MDL litigation seeking records and information regarding public health concerns arising from
various medical practices conducted in support of
that litigation.22
In addition, one must wonder how long the medical
community will stand on the sideline and allow sound
medical practices to be disregarded for proﬁt in litigation. As Reps. Barton and Whitﬁeld noted in their
letter to the MDL silica screeners, “Judge Jack’s opinion paints a disturbing picture of individuals perhaps
holding themselves out as medical professionals and
basing their work not on medical science but the criteria of a lawyer.”23 At some point, medical licensing
boards might act to police their own and ensure that
medical licenses are issued to promote public health,
rather than being abused as a label to support a legal
claim, despite the diagnosing doctor’s failure to follow
proper medical practices.
Similarly, perhaps it is time for the National Institute
for Occupational Safety and Health (NIOSH) to
implement an audit program for B Readers. As the
certifying body, NIOSH has an obligation to ensure
that certiﬁed physicians use the credential bestowed
upon them in an ethical manner.
Will There Be An Encore?

The challenge for defendants will be to build on this
momentum: 2006 will either be a year of continued
momentum or opportunities lost. Here are some
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suggestions for the defendant community to continue
building on recent successes.
Priorities must be set: From 2003-2005, there was
consensus among defendants as to state legislative
goals – both with respect to the target states (e.g.,
Ohio, Mississippi, Florida, and Texas) and the type
of reforms sought (e.g., asbestos and silica medical
criteria or general tort reform). Now, except for the
push for general tort reform in Florida, those missions have been accomplished. These gains must be
protected and new goals must be set. Fewer medical
criteria “home runs” may be hit, but some “doubles”
are possible in states like Michigan, Mississippi, and
Missouri. California and West Virginia are probably
longer-term goals worth pursuing for medical criteria
reforms. Tort reform eﬀorts are likely to continue in
Oklahoma and Florida. If the defendant community
does not set priorities and achieve consensus, legal
reform eﬀorts could be diluted and resources spent
unproductively.
Homework must be done: A “one size ﬁts all”
strategy to address asbestos and silica litigation at
the state level is unlikely to work, because many
state courts have already acted to address litigation
problems and key issues diﬀer from state to state.
Legal reform strategies must be tailored to ﬁt the
circumstances of each state.
For example, the distinguishing feature of asbestos
litigation in one state might be mass ﬁlings by unimpaired claimants. In that instance, a medical criteriabased solution may be the best ﬁt. Elsewhere, medical
criteria legislation may be unnecessary, such as in
Illinois where the three counties that experience the
bulk of asbestos ﬁlings have inactive asbestos dockets.
In these instances, venue reform might address the
“signature” feature of the state’s civil justice system,
whereas trial consolidation reform might be a higher
priority for defendants in a diﬀerent state.
Policymakers, defendants, and insurers need to examine asbestos and silica litigation issues on a stateby-state basis to make sure that resources are spent
wisely.
Judicial nullification: The state-by-state analysis
should consider whether a state has an activist state
high court that has nulliﬁed the tort policy judgments
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of the legislature in the past.24 Judicial nulliﬁcation
of state tort reform is a problem in some, but not
most, states.25 Defendants can learn from challenges
to some of the recently enacted asbestos medical
criteria laws. In addition, defendants in some states
might consider legislation to create a statewide inactive docket that would suspend (rather than dismiss)
claims ﬁled by the unimpaired and preserve statutes
of limitations for the non-sick. Another approach
may be to require screenings to be done in accordance
with proper medical procedures to prevent shoddy or
fraudulent claims of the type described by Judge Jack
in the federal silica MDL proceeding.
Avoid fighting yesterday’s battles: States where
RAND estimates that ﬁfty-eight percent of asbestos
claims were ﬁled from 1998 to 2000 have now adopted rulings, orders, and laws to prioritize asbestos
cases by ﬁltering out or suspending the claims of the
unimpaired. These reforms are likely to remove much
of the economic incentive of plaintiﬀs’ lawyers to pursue ﬂimsy claims and the mass screening techniques
used to generate them.26 Sound case management
orders also can help by allowing discovery as to the
quality of test results and conclusions used to support
legal claims, helping to ensure that the evidence is
credible.
Medical criteria laws and inactive dockets would help
in the jurisdictions that still encourage the ﬁling of
claims by the unimpaired, but the defendant community needs to begin to look ahead to the future.
The asbestos and silica environments are likely to
look very diﬀerent in a year or two than they do now.
Plaintiﬀs’ lawyers will adapt to recent trends in the
litigation; they always do. Defendants will have to
adapt too.
Back To The Future

Plaintiﬀs’ lawyers are likely to focus more of their
eﬀorts on bringing claims for serious injuries. As a
result, asbestos and silica litigation in 2006 may look
more like 1985 than 2005. There are likely to be
fewer unimpaired claimant ﬁlings and, in turn, fewer
mass round-ups and “inventory settlements.”
In addition, the lawyers are likely to forum-shop, ﬁling claims in states that have failed to enact reforms.
For example, there are reports that asbestos and silica
claims are on the rise in California. Recent reports
3
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also indicate that a well-known Madison County,
Illinois, plaintiﬀs’ ﬁrm has shifted some of its new
asbestos cases to Wilmington, Delaware.
Finally, plaintiﬀs’ lawyers are likely to “diversify” their
litigation portfolios, seeking out potential new pots of
gold, such as welding rod and pharmaceutical claims.
Consequently, in addition to asbestos and silica litigation reforms, defendants should work to improve the
mass tort litigation environment in general.
Reforms Likely to Gain Steam

Several reforms are likely to be considered in the dynamic “chess match” of state asbestos and silica litigation. The reforms that are likely to be most successful
are those that promote fundamental fairness and a
level playing ﬁeld, such as procedural reforms that neither limit an injured person’s ability to sue nor cap the
amount of actual damages the person may recover.
These include:
Joint liability reform: to slow the spread of asbestos and silica litigation to attenuated “peripheral
defendants.”27 Many states have already abolished
or modiﬁed the traditional doctrine of full joint
liability to prevent a minimally at-fault defendant
from having to pay more than its “fair share” for a
harm.28 Juries also could be instructed as to the effects of joint liability, so that they can use their collective wisdom to decide whether a minor player
in the case should potentially be held responsible
for 100 percent of any judgment.29
Noneconomic damages reform: to ensure that
pain and suﬀering awards serve their true compensatory purpose and are reasonable in the circumstances.30 ALEC has developed a model Full
& Fair Noneconomic Damages Act to require
heightened judicial review of noneconomic damage awards similar to that used in punitive damages cases.31 The legislation does not cap pain and
suﬀering awards. In 2004, Ohio became the ﬁrst
state to enact ALEC’s model proposal.
Punitive damages reform: to ensure proportionality between punitive and compensatory damages or to prevent repetitive punishment that can
strip a company of assets and threaten recoveries
for later-ﬁling claimants.32 Some courts, includ4
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ing the manager of the federal asbestos docket
and the manager of the New York City asbestos
litigation, have already chosen to defer, sever, or
stay punitive damages claims in asbestos cases so
that more resources are available to compensate
the truly sick.33 Legislative reforms also can reduce the threat of punitive damages being abused
as a “wild card” to force inﬂated settlements.34
In 2005, Florida abolished punitive damages in
asbestos and silica cases.
Innocent seller reform: to prevent the fraudulent
joinder of local defendants (e.g., retailers, distributors, and wholesalers) as a mechanism to oust the
federal courts of diversity-of-citizenship jurisdiction
over asbestos and silica cases. Innocent seller reform laws have been enacted in a number of states.
Florida enacted innocent seller reform legislation
applicable to asbestos and silica cases in 2005.
Appeal bond reform: to help preserve defendants’
access to the appellate courts in cases involving large
damage awards that may be excessive and unconstitutional.35 A majority of jurisdictions have now
enacted legislation or changed court rules to limit
the size of the bond required in cases involving large
judgments.36 Some of these reforms apply to all
civil defendants,37 while others are limited to cases
involving signatories to the state attorneys general
tobacco Master Settlement Agreement, generally
including their successors and aﬃliates.38
Venue reform: to curb forum shopping abuse that
leads to large numbers of nonresident ﬁlings in
places like Madison County, Illinois. Forum shopping is a problem in asbestos and silica litigation
because diﬀerent states, and diﬀerent jurisdictions
within states, treat claims in diﬀerent ways. Rather
than ﬁle cases where there is a logical connection to
an injury, plaintiﬀs’ lawyers often strategically ﬁle
cases in certain “magic jurisdictions” with a reputation for producing large settlements and verdicts.
Mississippi trial lawyer Richard Scruggs has called
these places “magic jurisdictions.” The American
Tort Reform Association calls them “judicial
hellholes,” because court procedures and laws are
routinely applied in an unfair manner against civil
defendants. Legislation should provide that an asbestos or silica-related claim could only be ﬁled in
the state and county with the most logical connec-

MEALEY’S LITIGATION REPORT: Asbestos

tion to the claim – where the plaintiﬀ lives or was
exposed.39 Venue reform legislation to discourage
“litigation tourists” has been enacted in Alabama,
Florida, Georgia, Mississippi, South Carolina,
Texas, and West Virginia, among other states.
Trial consolidation reform: to ensure that claimants and defendants receive individualized justice
rather than being part of a trial where claims are
jumbled together in a courtroom Cuisinart.40
Some courts that have been inundated with asbestos and silica claims have tried judicial shortcuts to
move the dockets at a faster pace. One technique
particularly unfair to the litigants is to join disparate
claims for trial, either in mass consolidations or
in clusters. People with serious illnesses are often
lumped together with claimants having no illness
at all. Defendants have no real ability to defend
the cases, and are forced to settle, regardless of the
merits of the individual claims. Legislation should
provide that consolidation of asbestos or silica
claims at trial may only be permitted if all parties
consent. This reform would be helpful in states,
such as Virginia, where courts have consolidated
large numbers of dissimilar claims for trial. Georgia
and Texas enacted trial consolidation reform legislation for asbestos and silica cases in 2005.
Many of the reforms summarized above may require
legislation, but some have been and can be achieved in
state courts. Defendants should not view “tort reform”
as limited to state legislatures; they also should pursue reforms through the courts. Furthermore, courts
should be encouraged to apply sound science and traditional principles of causation in mass tort litigation.41
In addition, defendants should support public and judicial education eﬀorts. For example, the spotlight of
media attention has helped right the scales of justice
in some jurisdictions that civil defendants viewed as
unfair forums. In other instances, judicial education
has resulted in change. It is likely, for example, that
the proliferation of inactive asbestos dockets is a result
of judges learning that the approach has proven to be
fair and workable.42 Symposiums and legal scholarship can be helpful in this regard.
Conclusion

Recently, there has been marked change in the asbestos and silica litigation environments in many
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states. Additional reforms are possible. A “one size
ﬁts all” strategy, however, is unlikely to be successful.
A surgical approach is required. Each state must be
viewed individually to account for the particular circumstances in the state, including the existence of judicially adopted reforms, the types of litigation problems frequently found in the state, and the receptivity
of the courts to legislative enactments. In addition,
defendants must be forward looking and anticipate
the face of mass tort litigation in the future. Time
will tell whether the business community will come
together to focus on clear objectives to bring about
continued, meaningful improvement in the mass tort
litigation environment.
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§ 52.006(b) (2005) (applies to money judgments;
bond capped at the lesser of 50 percent of the judgment debtor’s net worth or $25 million); VA. CODE
ANN. § 8.01-676.1 J (2005) (applies to all civil
judgments; $25 million bond cap); WIS. STAT. ANN.
§ 808.07 (2005) (applies to all civil judgments;
$100 million bond cap).
38.
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CAL. HEALTH & SAFETY CODE § 104558 (2005)
(applies to all civil judgments; bond capped at the
lesser of 100 percent of the judgment or $150 million); FLA. STAT. § 768.733 (2005) (applies to all
civil judgments; $100 million bond cap); HAW.
REV. STAT. ANN. § 328L-7 (2005) (applies to all civil
judgments; $150 million bond cap); KAN. CODE
§ 50-6a05 (2005) (applies to all civil judgments;
$25 million bond cap); LA. REV. STAT. ANN. § 98.6
(2005) (applies to all money judgments; $50 million bond cap); MO. REV. STAT. § 512.085 (applies
to all civil judgments; $50 million bond cap); NEV.
STAT. § 20.035.1 (amended by 2005 Nev. Laws Ch.
138 (A.B. 486)) (applies to all civil judgments; $50
million bond cap); N.J. STAT. ANN. § 52:4D-13
(2005) (applies to all civil judgments; $50 million
bond cap); OKLA. STAT. ANN. tit. 12 § 990.4 B.5
(2005) (applies to all civil judgments; $25 million
bond cap); 2003 Or. Laws 804 (not yet codiﬁed)
(applies to all civil judgments; $150 million bond
cap); 35 PA. STAT. ANN. § 5701.309 (2005) (applies

to all civil judgments; $100 million bond cap); S.C.
CODE ANN. § 18-9-130 (2005) (applies to all forms
of civil judgments; automatic stay – no bond required); W. VA. CODE § 4-11 A-4 (2005) (applies to
all civil litigation and provides that consolidated or
aggregated cases shall be treated as a single judgment
for purposes of the appeal bond limits; $100 million
bond cap for all portions of a judgment other than
punitive damages; $100 million bond cap for the
punitive damages portion of judgment).
39.

See Mark A. Behrens & Phil S. Goldberg, The Asbestos Litigation Crisis in a Nutshell, THE STATE FACTOR
(Am. Legis. Exch. Council July 2004).

40.

See id.

41.

See David E. Bernstein, Keeping Junk Science Out of
Asbestos Litigation, 31 PEPP. L. REV. 11 (2003).

42.

Judge Hiller Zobel, who adopted the Massachusetts
unimpaired docket, has said that it has been “really a very good system that has worked out. . . .”
Inactive Asbestos Dockets: Are They Easing the Flow
of Litigation?, COLUMNS – ASBESTOS, Feb. 2002, at
3. Jim Ryan, special master of the Massachusetts
asbestos litigation, has described the unimpaired
docket as “an extremely useful tool,” saying, “I don’t
see any downside for creating one anywhere else.”
Id. at 70. Madison County asbestos plaintiffs’
lawyer John Simmons has said that his county’s
unimpaired docket has been “a win-win. . . . If they
(plaintiﬀs without symptoms) never get sick, they
never get paid, and that’s the best scenario. And
it preserves the dollars that are going to be spent
on settlements for those who are truly deserving.”
Paul Hampel, Lack of Trust Poisons Eﬀorts to Reform
Asbestos Litigation, ST. LOUIS POST-DISPATCH, Sept.
22, 2004, at A1. ■
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