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Message From the Chair:

Sea Change for the ILS?
By now, most of 
our members have 
begun to see the 
changes we have 
put in place across 
the scope of ILS 
programming, the 
most obvious of 
which is the ILS’s 
new appearance, 

from the web site to the ILQ to the 

Section membership materials. For 
the Executive Committee, this has 
been a year of rolling up our sleeves 
and making some important decisions 
for the Section. 
 The impetus for the changes was 
the budget surprise we experienced 
in July when reports from the Bar in-
dicated that the new revenue sharing 
rules for CLE programming resulted 
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While technology 
continues to ad-
vance in many coun-
tries, the developing 
countries of the 
world are still play-
ing catch-up. Tech-
nological progress 
is a key element 

of economic development but only 
when adapted properly and afford-
ably to meet the needs of the recipient 
country and population. However, 
development plans involving technol-
ogy transfers to developing countries 
often encounter difficulties in the 
form of conflicting private sector 
patent1 interests, inter-governmental 
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Collecting on Your Winnings: 
Recognition and enforcement of 
Foreign arbitral awards
By Luis Perez, Frank Cruz-alvarez, Salo Kozolchyk, and Mark Schweikert, Miami 

l. Perez

 International 
arbitration of com-
mercial disputes 
has developed 
considerably with 
the globalization of 
business and the 
growth of interna-
tional trade and 
investment. Not 
only is arbitration 
confidential, cost-
effective, and effi-
cient, but it is also 
a practical alterna-
tive to adjudicating 
disputes in poten-
tially hostile or in-
competent judicial 
forums. Success in 
international arbi-
tration, however, 
depends on the 
ability to enforce 
arbitral awards 
rendered in foreign 
countries. To that 
end, this article 
surveys various 
mechanisms for 

enforcing a foreign arbitral award 
in the United States generally and 
in Florida more specifically.

I. The Federal arbitration 
act 
a. Chapter 1: The domestic Faa 
 Chapter 1 of the Federal Arbitra-
tion Act (the “Domestic FAA”) estab-
lishes a substantive body of federal 
law that promotes the strong public 
policy favoring arbitration.1 It was 
designed to reverse centuries of ju-
dicial hostility to arbitration agree-
ments by placing them on the same 
footing as other contracts.2 The 

Domestic FAA applies to any mari-
time transaction or any transaction 
involving commerce “among the sev-
eral States or with foreign nations.”3 

Thus, when a foreign arbitral award 
does not arise under either the New 
York or Panama Conventions, the 
Domestic FAA may apply.
 To enforce an arbitral award un-
der the Domestic FAA, a party must 
seek confirmation of the award 
within one year of the date of the 
award and serve notice on the ad-
verse party.4 When the parties have 
agreed to entry of a judgment upon 
the making of the arbitral award 
and have specified the court, a party 
may seek a confirmation order from 
that court.5 If no court was speci-
fied, the application for a confir-
mation order may be made to the 
federal court in the district where 
the award was made.6 The Domestic 
FAA, however, does not establish an 
independent basis for federal court 
jurisdiction.7 Rather, the onus is on 
the party seeking enforcement of 
an arbitral award to establish some 
basis of federal jurisdiction.8

 A party seeking to vacate, modify, 
or correct an arbitral award un-
der the Domestic FAA must notify 
the adverse party within three 
months after the award is filed or 
delivered.9 The district court where 
the award was made may then 
vacate the award if it was procured 
through “corruption, fraud, or 
undue means” or was based on an 
arbitrator’s “evident partiality or 
corruption”; there was misconduct 
in refusing to postpone the hear-
ing, upon sufficient cause shown, or 
as to certain evidentiary issues; or 
there was misbehavior that preju-
diced a party’s rights, or the use of 

excessive power or imperfect execu-
tion of power that resulted from 
failure to enter a mutual, final, and 
definite award on the subject matter 
submitted.10 In addition, the court 
may vacate the arbitral award if the 
arbitrator manifestly disregarded 
the law.11

 If an award is vacated and the 
time within which the agreement 
required the award to be made has 
not expired, the court may order the 
arbitrators to rehear the proceed-
ing.12 Finally, so long as a timely 
request is made, the court may also 
modify or correct any mistakes in 
an award.13

B. Chapter 2: The new York 
Convention 
1.  Background 
 The New York Convention14 was 
adopted at the United Nations in 
1958. The United States acceded 
to the New York Convention in 
1970 and enacted Chapter 2 of the 
FAA to implement its provisions.15 
According to the United States 
Supreme Court, the purpose of the 
United States’ accession to the New 
York Convention was “to encourage 
the recognition and enforcement of 
commercial arbitration agreements 
in international contracts and to 
unify the standards by which agree-
ments to arbitrate are observed 
and arbitral awards are enforced in 
signatory countries.”16 

2.  General Provisions of the New 
York Convention 
 The New York Convention con-
sists of 16 articles. Articles I through 
VII contain the major provisions 
of substantive interest. The scope 
of the New York Convention is set 

f. cruz-alvarez
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forth in article I. By its terms, the 
New York Convention applies to two 
types of arbitral awards: (1) awards 
made in a country other than the 
one in which enforcement is sought; 
and (2) awards “not considered as 
domestic awards”17 in the country 
where enforcement is sought.18 
 Article I further provides two res-
ervations that a country may adopt 
when acceding to the New York 
Convention. The first is the “reci-
procity reservation” which allows a 
Contracting State to apply the New 
York Convention on the basis of 
reciprocity.19 This limits recognition 
and enforcement of foreign arbitral 
awards to those made in another 
Contracting State.20 The second 
is the “commercial reservation”21 
which allows a Contracting State to 
limit recognition and enforcement to 
only those transactions considered 
commercial under its own national 
law.22 The United States adopted 
both reservations upon acceding to 
the New York Convention.23 
 Article II provides for the en-
forcement of agreements to arbi-
trate.24

 Article III requires a Contracting 
State to recognize an arbitral award 
under article I as binding.25 It also 
requires arbitral awards to be en-
forced under the procedural rules of 
the territory where enforcement is 
sought.26 Contracting States can-
not, however, impose “substantially 
more onerous conditions or higher 
fees or charges” on the recognition 
and enforcement of foreign arbitral 
awards than are imposed on domes-
tic arbitral awards.27 
 Article IV provides the procedure 
for obtaining recognition and en-
forcement of an arbitral award and 
is discussed further below.28

 Article V provides seven grounds 
for refusing recognition of an arbi-
tral award.29 Article VI provides that 
if the court finds that an applica-
tion has been made to a competent 
authority for the setting aside or 
suspension of the award, the court 
may adjourn its decision.30 The court 
may also, upon application of the 

party seeking enforcement of the 
award, order the opposing party to 
provide suitable security.31 Article 
VI, however, is discretionary and the 
court is free to refuse adjournment 
and enforce the award.
 Article VII provides that the New 
York Convention does not affect the 
validity of a Contracting State’s 
other international agreements 
regarding arbitration.32 Finally, 
articles VIII through XVI contain 
procedural provisions that are not 
of interest here. 

3.  Implementation of the New York 
Convention in the U.S.
 Under section 202 of the FAA, 
the provisions of the New York Con-
vention are applicable to “any arbi-
tration agreement or arbitral award 
arising out of a legal relationship, 
whether contractual or not, which is 
considered as commercial, including 
a transaction, contract, or agree-
ment described in section 2 of this 
title.”33

 However, because the United 
States adopted the reciprocity and 
commercial reservations, the New 
York Convention does not apply to 
awards rendered in non-convention 
countries and awards not involving 
commercial disputes. Moreover, an 
arbitration agreement or arbitral 
award that is exclusively between 
United States citizens is not cov-
ered by the New York Convention 
unless the relationship involves 
property located outside the United 
States, contemplates performance 
or enforcement abroad, or has some 
reasonable connection to a foreign 
country.34 
 Section 203 of the FAA gives 
United States federal district courts 
original jurisdiction over actions 
arising under the New York Con-
vention regardless of the amount in 
controversy.35 They do not, however, 
have exclusive jurisdiction.36 State 
courts may also hear such actions. 
But when the subject matter of a 
proceeding pending in a state court 
“relates to an arbitration agree-
ment or award falling under the 

[New York] Convention,” the op-
posing party has the prerogative of 
removing the case to federal court.37 
Venue lies in the district designated 
in the agreement or in any other 
district where an action concern-
ing the dispute could have been 
brought.38 

4.  Procedure for Confirmation of an 
Arbitral Award
 The procedure for enforcing a 
foreign arbitral award under the 
New York Convention is relatively 
straightforward. First, a party must 
apply for a confirmation order to a 
United States court having jurisdic-
tion within three years of the date 
of the award.39 In addition, the par-
ty must supply the court with the 
original or certified copy of both the 
arbitration agreement and award.39 
If necessary, both documents must 
be translated.41 
 Once the court has received the 
application for the confirmation 
order, the court “shall confirm the 
award unless it finds one of the 
grounds for refusal or deferral of 
recognition or enforcement of the 
award specified in the said Conven-
tion.”42 The opposing party has the 
burden of establishing the grounds 
for non-recognition under article V.43 
Absent a “convincing showing” that 
one of these narrow exceptions ap-
plies, the arbitral award will be con-
firmed.44 If confirmed, the arbitral 
award becomes a judgment of the 
court and is entitled to enforcement 
as such. The enforcement proce-
dures under the New York Conven-
tion do not, however, govern foreign 
arbitral awards that have already 
been confirmed and converted into a 
judgment by a foreign court.45

5.  Grounds for Non-recognition of 
an Arbitral Award 
 United States courts have recog-
nized article V as the exclusive source 
of  authority to deny recognition or 
enforcement of a foreign arbitral 
award under the New York Conven-
tion.46 Article V establishes seven 
See “Collecting Your Winnings,” page 45
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grounds on which the recognition 
and enforcement of an award may be 
challenged and denied. Challenges 
based on the first five grounds must 
be brought by the party contesting 
the award. These grounds include: 

(a) the parties to the agreement 
were under some incapacity, or 
the arbitral agreement is not 
valid under either the law to 
which the parties have sub-
jected it or under the law of the 
country where it was made; or

(b)  the losing party was not given 
proper notice of the arbitration 
proceedings or was unable to 
present his case; or

(c)  the award decides matters not 
within the scope of the arbitra-
tion agreement; or

(d)  the composition of the arbitral 
authority or the arbitral proce-
dure used did not accord with 
the parties’ agreement or ap-
plicable law; or

(e)  the award has not yet become 
binding or has been set aside 
or suspended by a competent 
authority of the country where 
the award was rendered.47

 Article V(2) provides two fur-
ther grounds, which may be raised 
by the court or by the challenging 
party, for refusing to recognize and 
enforce an award. These grounds 
include:

(a)  the subject matter is nonar-
bitrable under the law of that 
country; or

(b)  the recognition and enforcement 
of the award would be contrary 
to public policy.48

 Absent a finding that grounds for 
non-recognition exist, the court will 
confirm the foreign arbitral award. 
Thereafter, the arbitral award may 
be enforced in accordance with the 
rules of procedure where enforce-

ment is sought.49 

C. Chapter 3: The Panama 
Convention 
1.  Background
 The Inter-American Conven-
tion on International Commercial 
Arbitration (the “Panama Conven-
tion”) came into force for the United 
States in 1990.50 The Panama 
Convention is essentially a regional 
duplicate of the New York Conven-
tion.51 As a result, both conven-
tions are subjected to the same 
general procedural regime. Even 
the grounds for non-recognition of 
a foreign arbitral award are nearly 
identical.52 In fact, the legislative 
history recognizes the congressional 
intent to produce uniform results 
under both the Panama Convention 
and the New York Convention.53

 Nevertheless, some differences 
exist between the two conventions. 
Unlike the New York Convention, 
the Panama Convention does not 
distinguish between foreign and 
domestic arbitral awards. Rather, 
the Panama Convention includes a 
reciprocity provision that requires 
recognition and enforcement of only 
those arbitral awards “made in the 
territory of a foreign state” that has 
ratified the Panama Convention.54

 Under certain circumstances, it is 
possible that both the New York and 
Panama Conventions could apply to 
a foreign arbitral award. Thus, the 
Panama Convention provides that 
if a majority of the parties to the 
arbitration agreement are citizens 
of countries that have ratified the 
Panama Convention, then the Pana-
ma Convention applies.55 Otherwise, 
the New York Convention applies.56

2.  Procedure for Confirmation of an 
Arbitral Award
 The Panama Convention fails to 
prescribe the procedure for enforcing 
a foreign arbitral award, and this 

area of law remains largely unset-
tled.57 Some cases, however, suggest 
that United States courts are likely 
to adopt the guidelines of the FAA 
and the New York Convention in de-
termining whether to modify, vacate, 
or confirm a foreign arbitral award 
under the Panama Convention.58

II. Florida International 
arbitration act
 Chapter 684 of the Florida Stat-
utes, the Florida International Ar-
bitration Act (the “FIAA”), governs 
the confirmation of foreign arbitral 
awards under Florida law. The pur-
pose of the FIAA is to assure access 
to Florida courts and “to encourage 
the use of arbitration to resolve 
disputes arising out of international 
relationships.”59 To that end, the 
FIAA applies to arbitration disputes 
between: 

(a)  Two or more persons at least 
one of whom is a nonresident of 
the United States; and

(b)  Two or more persons all of 
whom are residents of the United 
States if the dispute: 

 (1) Involves property located 
outside the United States;

 (2) Relates to a contract that 
envisages performance or enforce-
ment in whole or in part outside 
the United States; 

 (3) Involves an investment out-
side the United States or the own-
ership, management, or operation 
of a business entity through which 
such an investment is affected, or 
any agreement pertaining to such 
an entity; or 

 (4)  Bears some relation to one 
or more foreign countries.60

 But the FIAA does not generally 
apply to the arbitration of disputes 
involving real property in Florida,61 
domestic relations, or political dis-

CoLLeCTInG YoUR wInnInGS
from page 9
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putes between nations.62

 To enforce a foreign arbitral 
award under the FIAA, a party must 
submit an application for a confir-
mation order to a Florida circuit 
court.63 The application must be 
filed within the time constraints 
imposed on the enforcement of judg-
ments under § 95.051(1).64 The court 
will then dispose of the application 
“without regard to the law of the 
place of arbitration, the law govern-
ing the award, or whether a court of 
law or equity would apply the law or 
decisional principles applied by the 
arbitral tribunal or would grant the 
relief provided for in the award.”65

 Thereafter, the court must 
confirm the award “unless one or 
more of the grounds set forth in 
§684.25 is established by way of an 
affirmative defense.”66 The grounds 
for vacating an arbitral award or 
declaring it not entitled to confirma-
tion under § 684.25 include: 

(a)  there was no written undertaking 
to arbitrate, there was fraud in 
the inducement of that undertak-
ing, or a tribunal had previously 
determined that the dispute was 
nonarbitrable or invalid, unless 
the challenging party participated 
in the proceeding without first 
having submitted such questions 
to the tribunal; or

(b)  the challenging party was not 
given notice of the appointment 
of the tribunal or of the proceed-
ings, unless notice was impossible 
or such party waived notice or 
participated in those proceedings 
on the merits of the dispute; or

(c)  the tribunal conducted its pro-
ceedings so unfairly as to sub-
stantially prejudice the rights of 
the challenging party; or

(d)  the award was obtained by cor-
ruption, fraud, or undue influence 
or is contrary to public policy; or

(e)  any neutral arbitrator had a ma-

terial conflict of interest with the 
challenging party; or

(f)  the award resolves a dispute 
which the parties did not agree to 
refer to the arbitral tribunal; or

(g)  the arbitral tribunal was not con-
stituted in accordance with the 
agreement of the parties.67

 In addition, the court may ask the 
arbitral tribunal to clarify the award 
or the court may modify the award 
for any imperfection not affecting the 
merits.68 But once the court confirms 
a foreign arbitral award, it becomes a 
judgment of the court and is entitled 
to enforcement as such.69

III. General enforcement Theory
 Absent a specific enforcement 
mechanism, both state and federal 
courts in the United States have long 
recognized foreign arbitral awards 
regardless of reciprocity.70 Generally 
stated, so long as the foreign arbitral 
award is rendered in compliance 
with the laws of the country where 
rendered, a United States court will 
likely enforce the award.71

Iv. Conclusion 
 The success of international 
arbitration of commercial disputes 
depends on the global confidence 
that arbitral awards will be read-
ily enforceable. In this respect, the 
United States is commendable. Not 
only does the United States promote 
a policy of favoring arbitration of 
international commercial disputes, 
but the United States also provides 
a host of enforcement mechanisms 
to ensure that arbitral awards are 
carried out. Thus, parties engaging 
in international commerce can take 
comfort knowing that, should a dis-
pute arise, arbitration is available 
as a practical and effective alterna-
tive to litigation.
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