
72 IBA Legal Practice Division LATIN AMERICAN F O RUM O ctob er 2 0 0 8

other jurisdictions. The article concludes that, while 
class action p rocedures are certainly  im p ortant tools 
to p rotect societal interests, to achiev e their ultim ate 
p urp ose –  that is, to p rov ide b etter access to justice to 
all the p arties inv olv ed in the litig ation, class action 
p rocedures m ust b e b alanced and fair to p laintiffs and 
defendants alik e.9

Argentina

P rior to 1 994 , A rg entina had no leg al p rov isions on 
class actions. In 1 994 , A rticle 4 3  of the 1 85 3  F ederal 
C onstitution was am ended incorp orating  a p rov ision 
that recog nised p rotection of collectiv e rig hts. A rticle 
4 3  allowed for a sum m ary  action ‘amparo’ to p rotect 
ag ainst ‘all form s of discrim ination and to p rotect the 
env ironm ent, com p etition, users and consum ers, as 
well as rig h ts  of colle c tiv e  in c id e n c e ’.1 0

A lthoug h the tex t of A rticle 4 3  allowed only  
for ‘amparo’ actions, which are actions seek ing  to 
p rotect rig hts affected b y  clearly  illeg al or arb itrary  
adm inistrativ e acts, A rg entine courts g radually  
ex p anded the rule to include other ty p es of actions, 
including  sum m ary  and ordinary  civ il actions.1 1  A s 
such, collectiv e actions in A rg entina are ex ercisab le v ia 
‘amparo’, sum m ary  ordinary  civ il actions.

A rg entine scholars hav e defi ned rig h ts  of colle c tiv e  

in c id e n c e  as diffuse rig hts, that is, rig hts that are 
indiv isib le and that b elong  to an indeterm inate 
num b er of p ersons, such as the rig ht to a healthy  
env ironm ent.1 2  S om e others hav e disting uished 
collectiv e rig hts from  diffuse rig hts ex p laining  that 
collectiv e rig hts are those that b elong  to a collectiv e 
g roup  whose m em b ers are united b y  a com m on link , 
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Intro d u c tio n

There is a clear international trend for the 
introduction of class action and collectiv e action 
p rocedures and for their g reater use in courts 
around the world –  L atin A m erica is certainly  not 
b eing  left b ehind in this reg ard. In L atin A m erica, 
the last decade has witnessed increased interest 
in collectiv e actions am ong  judg es, scholars, 
lawy ers and leg islators, and class action/ collectiv e 
action7 p rocedures hav e b een enacted into law 
or are currently  b eing  considered or p rop osed in 
A rg entina, B raz il, C hile, C olom b ia, C osta R ica, P eru 
and M ex ico. G lob ally , the litig ation landscap e has 
chang ed dram atically  since the m id-1 96 0 s, when only  
the U nited S tates and two other countries had class 
action p rocedures.8 S ince then, m any  countries hav e 
em b raced som e form  of collectiv e action rules, and 
now the num b er of countries with such m echanism s 
ex ceeds 4 0 .

W hile collectiv e p rocedures currently  in p lace 
in L atin A m erican countries g enerally  v ary  widely, 
m ost confer standing  to sue to p ub lic p rosecutors, 
indiv iduals and p riv ate associations, allowing  for 
injunctiv e and m onetary  relief. In addition, m any  
L atin A m erican countries are currently  considering  
leg islativ e p rop osals that seek  to introduce collectiv e 
actions or to m odify  current p rocedures. This ap p ears 
to b e the result of the g rowing  em p hasis on the 
p rotection of indiv idual and consum er rig hts. 

This article will p rov ide an analy sis of recently  
enacted collectiv e action leg islation in A rg entina, 
B raz il and C hile, and of leg islativ e p rop osals currently  
under consideration in M ex ico and B raz il, am ong  
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such as the rights of users of public utilities.13

After the constitutional amendment of 1994, 
no special legislation was enacted for 14 years to 
implement collective action procedures.14 Instead, the 
Supreme Court of Argentina issued interpretative rules 
which were very restrictive, not allowing for the filing 
of collective actions seeking monetary relief.15 Courts, 
however, applied these interpretative rules differently, 
and sometimes inconsistently, not being bound by 
the doctrine of stare decisis. For example, while a 
federal court of appeals followed the Supreme Court’s 
restrictive interpretation holding that associations 
could not seek monetary damages on behalf of their 
members,16 other courts allowed such relief.17

This scenario changed on 7 April 2008, when an 
Amendment to the Consumer Protection Act18 was 
enacted. The Amendment19 modified 30 articles of 
the Consumer Protection Act, incorporating some 
important changes, both substantive and procedural. 
H owever, only a few provisions ( § § 52–55)  specifically 
addressed collective actions. 

A significant change introduced by the Amendment 
is that it expressly allows for the filing of collective 
actions seeking monetary relief.20 Although, as 
discussed above, some Argentine courts had allowed 
collective actions seeking monetary damages, by 
expressly allowing for such relief, the Amendment 
settles the issue of what relief is appropriate in 
collective actions.

The Amendment expressly grants standing to 
consumer associations to file collective actions.21 While 
the original text of the Consumer Protection Act gave 
consumer associations standing to defend consumers’ 
interests when these were affected or threatened,22

it did not specifically grant consumer associations 
standing to file collective actions. In practice, however, 
courts allowed them to file collective actions based on 
the broad language of Article 43 of the Constitution. 
The Amendment now gives consumer associations 
express standing. Consumer associations are also 
entitled to join collective actions as co-plaintiffs. 
In addition, the Amendment gives standing to file 
collective actions to consumers, national or local 
administrative authorities, the O mbudsman and the 
Public Prosecutor’s O ffice.23

Consumer associations seeking to represent groups 
of consumers must meet the following req uirements: 
( i)  be incorporated as a legal entity; ( ii)  not be involved 
in politics; ( iii)  be independent from professional 
or commercial interests; ( iv)  refrain from receiving 
contributions from businesses; and ( v)  refrain from 
advertising.24

Res judicata effect is given to judgments that are 
favourable to plaintiffs when raised by other consumers 
or users who share similar circumstances and who did 
not opt-out.25 H owever, the Amendment is silent on 
whether res judicata effect is to be given to rulings 
that are favourable to the defendants. This silence 

could allow class plaintiffs to argue that they have a 
right to initiate a new collective or individual action 
based on the same facts. The lack of balance of such 
a situation would be obvious. There should be no 
reason for allowing class members who were adeq uately 
represented and who did not opt-out to simply re-file 
the action if the final decision is unfavourable to them, 
while providing that defendants would always be bound 
by the collective action ruling, whatever its result. 

The Amendment includes one provision governing 
settlements.26 It states that in order to settle a collective 
action, prior notice shall be given to the State 
Attorney’s O ffice who will issue an opinion on whether 
consumers’ interests have been adeq uately protected. 
The settlement must be approved by the judge who 
shall issue a grounded ruling.27 Class members may opt-
out from the settlement.28

As to costs, although the general rule in Argentine 
litigation is the ‘loser pays’ rule, and only in 
exceptional cases where the court considers that the 
controversy was sufficiently complex to justify the 
decision, the costs may be borne by each party,29 the 
Amendment provides that collective action plaintiffs 
will always be granted free legal aid.30 Such generosity is 
not shown to defendants who continue to be governed 
by the ‘loser pays’ rule.

Although the introduction of some class action 
provisions in the 2008 Amendment to the Consumer 
Protection Act may be seen as an initial step towards 
adopting some uniform legislation on class action 
procedures in Argentina, it is doubtful that it will 
have a significant impact in clarifying the existing 
uncertainties, not only because of the few provisions 
included but also because, as discussed, it contains 
some significant omissions. Importantly, pre-
admissibility or certification procedures which are 
necessary in order to guarantee that only meritorious 
actions are admitted and to prevent waste of judicial 
resources, are notoriously absent. 

Legal scholars and legislators have advocated for the 
introduction of a uniform law governing class action 
procedures.31 Some proposals to that effect have been 
introduced in the past to the Argentine Congress, but 
only one, introduced by Representative Juan Manuel 
Urtubey, has maintained congressional status.32 The 
Urtubey proposal follows the United States Federal 
Rule of Civil Procedure 23 model, providing for a 
class certification procedure in which the action will 
be admitted only if: ( i)  the class is so numerous that 
joinder of all members is unfeasible; ( ii)  there are 
q uestions of law or fact common to the class; ( iii)  the 
claims or defences of the representative parties are 
typical of the claims or defences of the class; and ( iv)  
the representative parties will fairly and adeq uately 
protect the interests of the class.33 In addition, in 
determining whether to certify the class, the court must 
determine ( a)  that the initiation of separate lawsuits 
creates the risk of court decisions that are incompatible 
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or inconsistent for the individual members of the class 
or for those who are not parties to the action, or that 
have the effect of limiting or preventing them from 
protecting their own rights; and (b) that the common 
issues of law or fact predominate over individual 
issues.34 Under the Urtubey proposal, parties may 
appeal the class certification ruling.35

The Urtubey proposal would also require the 
court to define the class once it decides to certify the 
action. Class members may opt-out if they do not wish 
to participate in the action by giving written notice 
to the court at any time prior to the issuance of the 
judgment.36 Finally, the Urtubey proposal provides that 
all class members, except those who did opt-out, will be 
bound by the judgment.37

Brazil

In the past two decades, Brazil has seen an increase in 
the number of class actions, especially in the areas of 
consumer, environmental and tax law. The cases have 
also grown more aggressive and, in some instances, they 
have been used as an attempt to create or revise federal 
regulation. Publications of legal scholars’ ‘doctrine’ are 
also contributing to this trend by discussing additional 
mechanisms to facilitate the filing of class actions in 
Brazil. In light of the many proposals on class actions 
pending for approval before the N ational Congress, 
these developments are likely to lead to an increase in 
collective litigation within the next few years.

In Brazil, a class action differs from an individual 
lawsuit in the following aspects: (i) the plaintiff is not 
the party entitled to relief but rather a representative; 
(ii) the rights pursued in a class action have a collective 
nature – individual and homogenous rights; and (iii) 
the decision rendered in a class action affects all parties 
entitled to relief, provided that it is not unfavourable to 
the class due to lack of or insufficient evidence.

Infl uenced by global trends, and especially by the 
American class action model, Brazilian legislation on 
class actions has developed significantly in the past 
20 years. The enactment of the 1965 Popular Action 
Law was the first attempt to protect third generation 
rights in a tangible manner. But it was only with the 
enactment of Law N o 7347 in 1958 and of the Public 
Civil Action Law, that an authentic class action, aimed 
at protecting broadly defined collective interests, was 
created.

The strength of these class actions was further 
reinforced when third generation rights were given 
constitutional status in 1988. Then, three years later, 
the Consumer D efense Code (CD C) introduced 
new rules for class actions allowing the collective 
enforcement of diffuse, collective or individual and 
homogeneous rights – an innovation in the Brazilian 
legal system.

The collective lawsuits provided for in the CD C, 
especially those seeking recovery of damages for the 

violation of individual and homogeneous rights, are 
the Brazilian versions of US class actions. There are, 
however, two main differences between the Brazilian 
and the American models. First, under the Brazilian 
model, only some specific entities have standing to 
sue. Secondly, no certification or pre-admissibility 
procedures are established making it unnecessary for 
the court to determine whether the class is a cohesive 
class, whether the class members are sufficiently 
numerous to justify class action treatment, whether 
common issues predominate over individual ones, 
and whether the class action is a superior mechanism 
to resolve these issues. As a result, any entity with 
standing to sue may file a lawsuit and declare itself a 
representative of the class. This alone is sufficient for 
the class action to be admitted and processed as such.

In Brazil, the great majority of class actions are filed 
by the Public Attorney’s Office (mostly in relation 
to environmental and tax issues) and by associations 
(mostly related to consumer issues). In 2007, Law 
N o 11,448 extended the standing to file class actions 
to the Public D efender’s Office, which will probably 
contribute to an increase in the number of class 
actions filed.

At present, many authorised entities exercise their 
standing to sue by filing class actions involving all 
sorts of subject matters. For instance, in a class action 
filed by an association against United International 
Pictures for the production of the movie M adagascar,
the plaintiff asserted that although the movie appeared 
harmless, it could be interpreted as an invitation to 
teenagers and children to experiment with illegal 
drugs. The basis for this allegation was one single line 
by a character in the movie, the zebra, when he said 
he was sorry for not bringing ‘drops’ to a rave party. 
Because in Brazil ‘drops’ is jargon for the illegal drug 
ecstasy, plaintiffs claimed this was an invitation to use 
illegal drugs. The defence argued that although the 
reference to ‘drops’ could result in an adult making the 
connection with drugs, teenagers and children do not 
know such jargon, and would be unlikely to make the 
connection. These arguments have yet to be analysed 
by the court.

While some groups are using class actions to air 
legitimate grievances, it is alarming that others 
are trying to use them as a way to change federal 
regulations. An interesting example is a class action 
filed by a consumer association against a beer company, 
requesting that a non-alcoholic beer be removed 
from the market. The consumer association claimed 
that although the level of alcohol in the product was 
within the parameters of regulations applicable to 
non-alcoholic beverages, the fact that it contained
some alcohol, even in a very small amount, would 
make the label misleading and the product dangerous 
to consumers. The association obtained an injunction 
ordering the product to be taken out of the market. 
This decision is currently stayed by a court order after 
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the defendant filed a cautionary proceeding before the 
Superior Court of Justice (S uperior T rib unal de Justiça

– STJ).
Likewise, another association filed 16 different 

class actions against all of the tobacco manufacturers 
in Brazil seeking to ban the manufacture and 
commercialisation of cigarettes in the country. 
Out of the 16 cases filed, 13 have already been 
dismissed on the grounds that Brazilian law expressly 
authorises and strongly regulates the manufacture and 
commercialisation of tobacco in the country.

Another similarly noticeable case was the class 
action filed by the Public Attorney’s Office of the State 
of Minas Gerais against McDonald’s, requesting the 
inclusion of nutritional information in their products 
throughout Brazil. Instead of litigating the case, the 
defendant decided to settle by agreeing to do what 
the plaintiff requested on a national basis, in order to 
avoid similar cases. In both the beverage and the fast 
food cases, it is worth noting that although defendants 
were in full compliance with regulations issued by 
the federal authorities, the class action plaintiffs were 
nonetheless successful.

There is still much work to be done in Brazil. 
Certainly, the most important criticism of the Brazilian 
class action system is the absence of rules defining the 
courts’ jurisdiction to decide similar class actions filed 
in different venues. Currently, similar class actions 
are filed in different courts leading to contradictory 
decisions. Despite these issues, national legal scholars 
continue to claim that more entities should be allowed 
to file class actions, arguing that this would provide 
greater protection to third generation rights.

Both of these issues, however, should be analysed 
together and unless and until the contradictory rulings 
issue is resolved, standing to file class actions should 
not be expanded to include more authorised entities. 
Instead of focusing on allowing for the filing of more 
class actions, the focus should be on how to devise 
a system that will generate more qualified results. 
Avoiding contradictory decisions seems to be a clear 
necessary first step. 

One of the topics that has generated great discussion 
in connection with the 1958 Public Civil Action Law 
is the effects of decisions rendered in class actions. 
While some advocate that decisions rendered in class 
actions should be effective nationwide regardless of 
the party filing the lawsuit or the court rendering the 
decision, others believe that such interpretation would 
be dangerous and inefficient. In a very recent decision 
involving a class action filed by a consumer association 
seeking interest rate adjustments for plaintiffs who 
had bank accounts with the defendant bank,38 the STJ, 
contrary to most of its precedents, granted the special 
appeal filed by the consumer association, holding that 
a decision rendered by a court in the State of Sã o Paulo 
should have nationwide effects. Reporting Justice, 
Nancy Andrighi, grounded the decision mainly on the 

argument that Article 16 of the Public Civil Action Law, 
which limits the effects of class action decisions to the 
jurisdiction of the court rendering the decision, does 
not apply to consumer class actions (the Public Civil 
Action Law would have subsidiary application, provided 
it does not conflict with the Consumer Defense Code). 
Justice Andrighi explained the conflict with the 
Consumer Defense Code stating that the Consumer 
Defense Code does not contain this specific limitation 
and provides that the effects of a decision rendered in 
a class action dealing with transindividual or individual 
and homogenous rights are erga omnes. In light of this 
decision, we may expect a shift in the previous trend 
of not accepting the effects of a class action decision 
nationwide.

Another important rule which seems to work as an 
incentive for the proposal of class actions is the failure 
to apply the ‘loser pays’ rule in class actions, provided 
that the plaintiff does not litigate in bad faith. This 
leads to plaintiffs not being ordered to pay attorneys’ 
fees as long as they acted with standing and without 
bad faith. Although attorneys’ fees could be substantial 
in class actions considering that plaintiffs are entitled 
to ask for collective moral damages, the failure to 
apply the ‘loser pays’ rule evenly to both plaintiffs and 
defendants creates a clearly unbalanced situation. 

As a result of criticisms raised against the present 
model, a group of scholars has developed proposals 
seeking to promote a Brazilian Code of Collective 
Actions. As the group involved in the drafting of these 
proposals (Ada Pellegrini Grinover, K azuo Watanabe, 
Antonio Gidi and Aluisio de Castro Mendes) also 
participated in the promotion of the Ibero-American 
Model Code of Collective Actions (the Model Code), 
the Brazilian proposals were clearly inspired by the 
Model Code.

The proposals currently under consideration revolve 
around the following ideas: (i) increasing the number 
of entities who have standing to sue; (ii) creating a 
special incentive for the entity who successfully files a 
collective action; and (iii) creating a rule of priority 
for class actions, allowing them to be processed 
and adjudged more quickly than other lawsuits. In 
addition, the proposals incorporate the possibility 
of passive class actions provided for in the Model 
Code. One of the proposals expressly allows for the 
complementary application to passive class actions of 
all provisions applicable to active class actions provided 
that these provisions are not conflicting. Another 
important innovation is a provision stating that class 
actions dealing with damages of a national extent 
(dano nacional) must be filed in the Federal District 
by Federal Public Prosecutors. Finally, one of the 
proposals seeks to establish that the evidence gathered 
in civil preliminary investigations (inq uérito civil)
preceding the filing of a class action, can only be used 
in court in the event that the party under investigation 
has had a chance to discuss the evidence gathered. This 
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would change the current scenario where prosecutors 
are not required to give the parties being investigated 
an opportunity to comment on the evidence gathered 
in the investigations before deciding to file a class 
action.

Chile

The Consumer Protection Act of 199739 did not allow 
for the filing of collective actions involving violation of 
consumer rights. This changed in 2004, when the Act 
was amended, introducing collective actions in Chile.40

The Amendment aimed at discouraging massive 
violations of the law and preventing courts from being 
overloaded with similar cases that could be dealt with 
in one single collective action.41 The Amendment 
provides that class actions must involve either ‘diffuse’ 
or ‘collective’ interests of consumers. Diffuse interests 
are defined as those that belong to an indeterminate 
number of consumers. Collective interests are common 
rights belonging to an ascertained or ascertainable 
group of consumers.42 The Amendment allows 
collective action plaintiffs to sue for declaratory, 
injunctive and monetary relief, as well as to have 
‘abusive clauses in adhesion contracts annulled’.43

Standing is granted to: (i) The National Consumer 
Service (SE RNAC); (ii) consumer associations; or 
(iii) a group of at least 50 consumers with the same 
‘affected rights’. Consumer associations must have 
been incorporated for at least six months prior to 
the filing of the suit and must have the necessary 
authorisation by its shareholders to proceed with the 
suit.44 In addition, they must be an ‘organization of 
persons or legal entities, independent of economic, 
commercial, or political interests, which has the 
objective of protecting, informing, educating and 
representing consumers, and defending consumer 
rights’.45

Collective actions in Chile are summary 
proceedings46 divided into three phases: (1) 
admissibility or certification; (2) declaratory; and (3) 
execution or liquidation.

In the admissibility or certification phase the 
court must determine that: (i) the claim was filed 
by someone with standing; (ii) it involves collective 
or widespread interests of consumers; (iii) the 
action identifies the factual and legal allegations 
that affect collective interests; and (iv) the potential 
number of affected parties justifies, economically 
and procedurally, the institution of a collective 
action.47 These limited admissibility criteria provide 
a low threshold for class certification. Key features 
in admissibility procedures such as predominance of 
common issues over individual ones, superiority of the 
collective action for the fair and efficient adjudication 
of the controversy, manageability of the case, typically 
of the collective claims or defences, and adequacy of 
representation are not mentioned. 

Defendants are granted ten days to oppose 
certification or admissibility.48 If the court denies 
admissibility, plaintiffs may only re-file as individual 
actions, except when they can produce new evidence 
that would have altered the judges’ ruling on 
admissibility.49 If the class action is admitted, the court 
will order defendants to publish at least two notices 
in a national newspaper.50 Consumers have 30 days 
from the publication date to opt-out from the class. 
Any judgment resulting from the class action will not 
apply to consumers who opt-out.51 In addition, once 
the notice is published, no other lawsuits may be filed 
against the defendant based on the same facts. If they 
are, the court will decree a litis pendentia. 52

In the declaratory phase, the court will determine 
whether the defendant is liable in the abstract, 
detached from any real class member’s claim. E vidence 
is produced and the judge may call to conciliation 
hearings as he deems appropriate.53 During the 
declaratory phase, and before a final ruling is issued, 
the court may divide the class in subclasses. These 
subclasses are aimed at facilitating calculation of 
compensation or relief.54 The final decision is subject 
to appeal with staying effects.55 Regarding res judicata, 
the law provides that if the ruling is unfavourable to 
plaintiffs, a new lawsuit may be filed before the same 
court but only based on new circumstances.56 What 
might constitute new circumstances is not explained, 
giving judges the ability to decide this point on a case-
by-case basis. The statute of limitations is tolled during 
the collective procedure phase.57

The final execution or liquidation phase, ‘collective

proceedings for damages phase’, has the purpose of 
awarding damages to consumers who prevailed in the 
declaratory proceeding. Liability is not reconsidered 
and the findings of fact and of law made in the 
declaratory phase ruling constitute ‘absolute evidence’ 
in the execution phase. Plaintiffs must only prove that 
they are members of the class in order to qualify for 
compensation.58 The same collective representative 
represents the plaintiffs. The action must be filed in the 
same court which had jurisdiction over the declaratory 
phase within 90 days of the publication of the final 
ruling.59 Defendants have ten days to object as to 
specific class members.60 The court may order evidence 
production if it determines that there are substantial, 
pertinent and disputed facts.61 Defendants have 30 days 
in which to pay the award although the court has the 
power to impose an instalment payment plan when the 
amount at issue is significant.62

M ex ico

The Political Constitution of the United Mexican 
States of 1917 was the first Constitution of the 
world to establish social rights, along with its 1919 
Weimar equivalent. However, it is now more than 90 
years behind in the areas of the so-called new third 
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generation rights and enforceability mechanisms. 
The lack of suitable protection methods is 
particularly noticeable with regard to rights involving 
the environment, health, users and consumers, 
cultural personal assets, development, quality of 
life, information technology freedom and self-
determination of the country, among others.

The movement to give access to justice through 
the protection of diffuse and collective rights or 
interests led by Mauro Cappelletti during the 1970s 
soon reached Mexico through a series of conferences 
delivered at the UNAM Law School in 1990. Mexico 
is currently at an initial stage in the subject when 
compared with the rules and jurisprudential evolution 
of countries such as Argentina, Brazil, Chile, Colombia, 
Spain and the United States. Certainly, Mexico is in 
a position to evaluate and analyse the experience 
gathered in those countries and to carve out an 
enriched domestic system.

At the constitutional level, there are a few examples 
of collective actions. For instance, the agricultural 
constitutional review ‘amparo’ in favour of farming 
cooperative or communal groups; and a miscalled 
‘popular action’, through which any citizen may lodge 
a complaint before the House of Representatives of 
Congress, in case of liability by high-ranking public 
employees (political trial).

At the legislative level, ‘popular claims’ exist already 
in the areas of environmental, health, consumers’ and 
elder citizens’ rights. These are entertained before 
different administrative agencies and, in very few cases, 
express authority is granted to begin judicial actions, 
although in all of them, the agency has an exclusive 
monopoly to stand before a court to claim a violation 
of collective rights. Some laws regulate collective or 
group actions expressly. The Federal Labor Law on 
Economic Collective Conflicts; the Civil Procedure 
Code of the States of Morelos, Coahuila and Puebla; 
and the Consumer Protection Federal Law, which only 
gives standing to the agency to file actions on behalf of 
consumers.

It is important to mention that in the 15 years since 
the Consumer Protection Law was enacted, there have 
only been two group actions filed by the Consumer 
Protection Agency before the federal jurisdiction: 
the A ir Madrid and the L ineas A ereas A z teca cases, both 
in 2007, with the exception of some isolated judicial 
precedents in consumer matters.63

At present, the possibility of legislative reform is 
under study in Mexico. Such reform could take place 
in several ways: (i) by transversal, that is, including 
environmental, health, consumer, cultural assets, 
constitutional review processes (‘amparo’), and other 
matters; (ii) by introducing specific chapters in the civil 
procedure codes and in the Federal Commerce Code; 
or (iii) through the approval of a general collective 
procedure code. The Ibero-American Model Code 
for Collective Actions constitutes a guide for such 

legislative reforms.64

Among the multiple aspects that must be considered 
in implementing such reform, the following stand out: 
(a) broad standing to initiate these actions, taking 
into consideration experience of other countries; 
(b) adequate group representation; (c) coherent 
injunction measures; (d) extension of the effects of 
the final ruling; and (e) indemnification of the harm 
caused and its extension to the total damages. 

Considerations to prevent the abuse of the system are 
of particular interest. These include: (i) a certification 
procedure, prior to the initiation of a collective action; 
(ii) res judicata making the final ruling binding on 
every class member; (iii) opt-out systems that favour 
legitimate claims based on the numerosity principle; 
(iv) caps to attorneys’ fees and accountability structures 
before the judicial power to prevent abuse by plaintiffs’ 
lawyers; (v) standing to bring a collective action limited 
to specific organisations or to a minimum number of 
individuals in order to prevent political interests from 
interfering whenever standing is granted exclusively 
to administrative agencies, in compliance with the 
adequate representation principle; and (vi) allocation 
of monetary awards to specific entities instead of 
allowing monetary awards to go to the pockets of 
plaintiffs’ attorneys.

The atmosphere is ripe for the discussion of a 
constitutional reform to introduce collective actions 
as shown by the initiatives filed this year to add a fifth 
paragraph to Article 17 of the Constitution: ‘The law s 

shall regulate those actions and procedures for a suitable 

protection of collective rights and interests, as w ell as measures 

allow ing individuals to organiz e to defend themselves’.65 The
introduction of collective actions is a priority of the 
Federal Administration, the Congress and the Judiciary, 
including the states. Not only to guarantee broader 
access to justice in the terms of Article 17 of the 
Constitution, but also to reduce human and material 
resources and associated costs within the judicial 
machinery; to give coherence to judicial rulings; to 
grant affordable access to justice, including small 
claims, and, in particular, to strengthen the democracy 
through the dynamic participation of the citizenry.

Just as expressed by Cappelletti in those memorable 
conferences given in Mexico, the great responsibility 
of the jurist – and in general of the legislators and 
judges of our times – consists in bringing the law to the 
civil society, which is a fundamental aspect of any real 
democracy.

Ibero-American Model Code

The Ibero-American Collective Actions Model Code 
is a proposal by a committee66 of the Latin American 
Procedural Law Institute. Its adoption is being 
promoted in several Latin American countries.67

According to the Model Code, class actions are to be 
pursued to safeguard (i) diffuse interests or rights 
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defined as supra-individual, indivisible rights or 
interests held by a group, category or class of persons 
joined by factual circumstances; or (ii) homogeneous 
individual interests or rights, understood as a set of 
individual subjective rights of common origin held 
by the members of a group, category, or class.68 The 
Model Code would allow for class actions seeking 
compensatory and injunctive relief.69

While the Model Code provides that class actions 
must meet some admissibility requirements, such 
as to show: (i) the social importance of collective 
protection; (ii) the predominance of common matters 
over individual ones; and (iii) the usefulness of the 
collective action for the protection of homogeneous 
individual interests or rights,70 the Code does not 
provide for a clear pre-admissibility procedure to 
determine whether a collective action has merit to 
proceed as such and whether the class action is the 
best tool to resolve the controversy and achieve judicial 
economy.

The Code, however, provides that the judge may 
determine whether representation is proper at any 
time, and that it should take into account factors such 
as the representative’s credibility, capacity, prestige 
and experience, his background in the judicial and 
extrajudicial protection of rights, his conduct in other 
class-action proceedings, the coincidence of interests 
of the class members and the object of the complaint, 
and, in the case of associations, the length of time 
during which the association has been incorporated. 71

The Model Code would grant broad standing 
to pursue class actions to: (i) members of the 
class; (ii) the Public Prosecutor’s Office; (iii) the 
People’s Ombudsman and the Office of the Public 
Ombudsman; (iv) some public entities; (v) labour 
unions; (vi) associations that have been legally 
incorporated for at least one year; and (vii) political 
parties.72 For associations, the Model Code does not 
require previous authorisation of its shareholders to 
file the action and the requirement of having been 
organised previously may be waived by the judge when 
a clear social interest is at stake.73

After the complaint is filed, the judge is to schedule 
a preliminary hearing in which settlement discussions 
are to take place. Any settlement agreement reached 
between the parties must be approved by the judge. 
If no settlement is reached, the judge will decide if 
the proceedings meet the admissibility requirements 
to continue as a class action, or may separate the 
petitions into different class action proceedings, if 
such separation leads to judicial economy or facilitates 
conduction of the proceedings.74 As explained above, 
no admissibility procedure is envisaged. 

The court is then to decide the controverted issues, 
the evidence to be produced, and to determine the 
burden of proof applicable to the case and which party 
must bear it.75 According to the Code, the burden of 
proof belongs to the party having scientific or technical 

knowledge, specific information on the facts, or 
greater ease to prove them.76 A controversial proof of 
causation mechanism provided for by this Model Code 
is that it allows for statistical or sampling evidence as 
long as obtained lawfully.77 This provision conflicts 
with existing evidentiary standards in many civil law 
countries where statistical evidence cannot be used to 
prove individual causation or damages. 

If the court finds the defendant generally liable 
to the class,78 class members have 60 days to seek 
individual relief. The action may be filed with the court 
venued at the place where the individual class member 
resides, and the individual must only prove individual 
injury, specific causation and the amount of damages.79

If individual actions are not filed within 60 days, 
the Public Prosecutor’s Office must file liquidation 
proceedings on their behalf when the action involves a 
significant social interest.80

As to costs, the Model Code provides that if the 
defendant is found liable, the court will order the 
defendant to pay court costs, expert fees and other 
expenses as well as the fees of the plaintiff’s attorneys. 
However, the same article expressly states that plaintiffs 
who bring class actions will not be required to advance 
costs, expert fees or any other expense, nor will they be 
ordered to pay such costs, fees or expenses, except in 
the case of proven bad faith.81 These provisions depart 
from the traditional loser pays rule adhered to in most 
civil law countries.

The Code provides that the filing of the class 
action tolls the statute of limitations for individual 
or collective actions directly or indirectly related to 
the dispute.82 The judgment will have res judicata 
effect except when the claim is rejected for lack of 
evidence, in which case, any party having standing 
may attempt another action, on identical grounds, 
using new evidence. In cases involving homogeneous 
individual interests or rights, if the claim is rejected, 
the interested parties may file an individual action for 
compensation.83 On the other hand, if a defendant 
prevails on the merits, none of the class members 
are bound by that decision. In cases involving diffuse 
interests or rights, res judicata will apply to all members 
of the class.84

Finally, the Code provides that an appeal of the final 
judgment will be granted without a stay of execution 
unless the grounds are significant and could result in 
serious, irreparable damage to one of the parties.85

Conclusion

The multiplication of class action and collective action 
mechanisms around the world is only one of the ways 
in which ‘access to justice’ is being made increasingly 
available for a greater proportion of the population. 
Other purported access to justice initiatives include 
an erosion of the loser pays rule and prohibitions 
against contingency fee arrangements and third-party 
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‘litigation funding’. We are also witnessing a relaxation 
of filing fee requirements for class actions and the 
increasing availability of punitive or moral damages 
for plaintiffs. Many or all of these ‘enhanced’ justice 
mechanisms have application in the class action arena. 
But easier access to the courts for would-be class 
action litigants does not necessarily lead to a greater 
dispensation of justice. Unfettered access to class 
action mechanisms may allow unmeritorious claims to 
go forward which, if unchecked, can lead to litigation 
abuses. One need only look to the north for an 
excellent example of such litigation abuses in the area 
of class actions.

The development of class action proposals, 
legislation and the enactment of such procedures 
into law in Latin America continue to march steadily 
forward. A growing number of countries in Latin 
America recognise, or are seeking to recognise, some 
form of collective actions acknowledging that they 
are important tools for the protection of societal 
interests. However, to achieve their purpose, they 
must provide better access to justice to all parties 
involved in the litigation, claimants and defendants 
alike. Class action procedures must be moulded into 
fair and workable procedures that are balanced. A 
review of some of the enacted and pending legislation 
in Latin America reveals problems such as failing to 
articulate meaningful class certification criteria, vague 
and ambiguous provisions, unfair res judicata and 
costs provisions, to mention a few. Thus, whereas the 
rest of the world, including much of Latin America, 
is enacting procedures to allow for or expand 
the availability of class action or collective action 
procedures, the United States is arguably moving in 
the opposite direction in the hope of eliminating the 
abuses that may come with such litigation. Perhaps the 
United States experience with class actions can provide 
a useful example for countries in Latin America to 
draw upon when considering, enacting or amending 
class action or collective action laws in order to avoid 
the sorts of abuses that are now being corrected there.
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