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Motions to Strike Class Allegations –
Recent Trends & Practice Pointers

• Requirements of Rule 23

• Standard of review

• Burden of proof

• Jurisdictional considerations

• Timing considerations 



Procedural Device – Rule 12(f)

• The court may strike from a pleading “any redundant, 
immaterial, impertinent, or scandalous matter.”

– The purpose of a Rule 12(f) motion is to avoid spending time and 
money litigating spurious issues.

• Lyons v. Bank of America, 2011 WL 6303390 (N.D. Cal. Dec. 16, 
2011).

• Sanders v. Apple, Inc., 672 F.Supp.2d 978 (N.D. Cal. 2009).



Procedural Device – Rule 23(c)(1)(A)

• The court “[a]t an early practicable time …, must 
determine by order whether to certify the action as a 
class action.”

• The “early practicable time” directive indicates that 
courts may – and should – address the plaintiff’s class courts may – and should – address the plaintiff’s class 
allegations when the pleadings are facially defective and 
definitively establish that a class action cannot be 
maintained. 

– See e.g., Pilgrim v. Universal Health Card, LLC, 660 F.3d 943 (6th Cir. 
2011); In Re Yasmin and Yaz Marketing, 275 F.R.D. 270 (S.D. Ill. 2011).



Procedural Device – Rule 23(d)(1)(D)

• Expressly authorizes a motion to strike class allegations by 
allowing courts to issue an order “requiring that the pleadings 
be amended to eliminate allegations about representation of 
absent persons and that the action proceed accordingly.”

– Rule 23(d)(1)(D) provides a proper instrument for motions to – Rule 23(d)(1)(D) provides a proper instrument for motions to 
strike class allegations and is procedurally inseparable from Rule 
23(c)(1)(A).

• Regardless of whether either party has moved for class 
certification, the court is in essence making a class 
determination.



Procedural Devices – Local Rules

• For example, the Northern District of Ohio has a local 
rule that encourages motions to strike class allegations.

– L.R. 23.1(c) “ . . . Nothing in this Rule shall preclude any party 
from moving to strike the class action allegations.”



Motions to Strike Class 
Allegations are a Growing Trend

• Number of defendants filing motions to strike class 
allegations has significantly increased in the last 2 years.

• Defendants are increasingly using motions to strike class 
allegations early in the litigation in an effort to avoid the allegations early in the litigation in an effort to avoid the 
costs of unnecessary class discovery and briefing.



Statistical Overview 
2011 and to-date 2012 



Motions to Strike Class Allegations 
are Granted for Various Reasons
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Predominace 

• Majority of motions to strike granted on predominance 
grounds.

– See, e.g., Pilgrim v. Universal Health Card, LLC, 660 F.3d 943 
(6th Cir. 2011) (granting defendant’s motion to strike class 
allegations on predominance grounds).allegations on predominance grounds).



Motions to Strike Class Allegations 
are Granted for Various Reasons
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Ascertainability

• Courts have stricken class allegations on ascertainability 
grounds where:

1. The proposed class was too broad;

2. Contained class members who lacked standing; or 2. Contained class members who lacked standing; or 

3. Where individualized factual or legal inquiries were required to 
determine whether individuals were members of the proposed 
class.



Burden of Proof – Minority View

• Burden of proof shifts to the Defendant

– A minority of courts hold that, by moving to strike class 
allegations, the burden of proof shifts to the Defendant to show 
that class treatment is inappropriate under the standard 12(b)(6) 
motion to dismiss for failure to state a claim.motion to dismiss for failure to state a claim.

• Examples of jurisdictions that have shifted the burden:

– Eastern District of Kentucky

» Schilling v. Kenton County, KY, 2011 WL 293759 (E.D. Ky. 2011)

– Eastern District of Michigan 

» Jimenez v. Allstate Indem. Co., 2010 WL 3623176 (E.D. Mich. 2011)

– District of Rhode Island

» Bessette v. Avco Fin. Servs., Inc., 279 B.R. 442 (D.R.I. 2002)



Burden of Proof – Majority View
• Burden of proof stays with the Plaintiff

– An order granting a motion to strike class allegations is 
tantamount to a denial of class certification after a motion to 
certify.  It would be absurd to have the burden vary according to 
the procedural vehicle through which the determination is made.

– Thus, the better view is that the burden remains with the party 
seeking class certification regardless of who moves the court to 
make the determination.

• It does not make sense for the burden to shift to the Defendant just 
because they, rather than the plaintiff, filed a motion for class 
determination.  Blihovde v. St. Croix County, Wis., 219 F.R.D. 607, 
613-14 (W.D. Wis. 2003).



Standard of Review

• Depending on the jurisdiction, how the motion is raised, 
and the predilections of the judge – motion to strike may 
be reviewed under a variety of standards:

1. “Rigorous Analysis” standard applicable to class certification 
motions;motions;

2. “Well-Pleaded Complaint” standard applicable to Rule 12(b)(6) 
motions; or 

3. “Immaterial, impertinent, or scandalous” standard applicable to 
a motion under Rule 12(f).



Motions to Strike in 2011 and 2012
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Motions to Strike in 2011 and 2012



Timing Considerations
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Timing Considerations

• Rule 23(c)(1)(A) provides that the court “[a]t an early 
practicable time …, must determine by order whether to 
certify the action as a class action.”

• A motion to strike class allegations may be made at any • A motion to strike class allegations may be made at any 
point in the litigation, and can therefore be filed even 
before plaintiffs have formally moved for certification.
– But see, e.g., Vlachos v. Tobyhanna Army Depot Fed. Credit Union, 

2011 WL 2580657, at *2 (M.D. Pa. June 29, 2011) (“Because there is no 
motion for class certification pending, the defendants’ motion to strike 
will be denied as premature.”)



Pilgrim v. Universal Health Card, LLC

• Class Representatives:
– Daniel Pilgrim (Pennsylvania resident)
– Patrick Kirlin (Mississippi resident)

• Defendants:• Defendants:
– Universal Health Card, LLC (Ohio)
– Coverdell Inc. (Georgia)



Pilgrim v. Universal Health Card, LLC

• Defendants created a program designed to provide 
healthcare discounts to consumers. Membership gave 
consumers access to a network of healthcare providers 
that had agreed to lower their prices for members.

• Universal handled the advertisements, which • Universal handled the advertisements, which 
encouraged consumers to visit its website or call its toll-
free hotline to learn more about the program and to sign 
up for a membership.

• Coverdell was responsible for maintaining the network of 
healthcare providers and for reviewing Universal’s 
advertising materials.



So how is everyone getting the 
Universal Health Card?  “It’s easy; for 

the next 30 days we’re letting 
everyone use it free,” said Dr. Joseph 
Dietz, a senior health care advisor for 
the Universal Health Card.  “Just call the Universal Health Card.  “Just call 
the National Hotline before the 48-

hour deadline and cover only the $18 
registration fee.  It’s that simple,” 

Dietz said. 



How to get the FREE Universal 
Health CardHealth Card

The National Toll Free Hotlines are 
now open.  You cannot be refused. . . 

…immediate savings on the personal 
care provided by over 561,000 

Doctors, Dentists, Pharmacists and 
Hospitals. . . .



Pilgrim v. Universal Health Card, LLC

• Plaintiffs’ alleged that:

– The newspaper ads, which were designed to look like 
news stories, were deceptive;

– Defendants advertised the program as “free” when it 
included a monthly membership fee after the first 30 
days; and

– There were healthcare providers listed in the discount 
program that had never heard of the program.



Pilgrim v. Universal Health Card, LLC

• Procedural History
– Coverdell filed a Motion to Dismiss the Complaint under Rule 

12(b)(6), which the district court granted.

• The court found that Universal peddled and sold the memberships, 
making Coverdell too far removed from the transactions to qualify 
as a “supplier” under Ohio law or to have to answer to an unjust as a “supplier” under Ohio law or to have to answer to an unjust 
enrichment claim.

– Universal filed a Motion to Strike the Class Allegations, 
which the district court also granted.



Pilgrim v. Universal Health Card, LLC

While there is “[n]o doubt [that] States have an
independent interest in preventing deceptive or
fraudulent practices by companies operating within
their borders[,] . . . The State with the strongest
interest in regulating such conduct is the State whereinterest in regulating such conduct is the State where
the consumers – the residents protected by its
consumer-protections laws – are harmed by it.”

– Pilgrim v. Universal Health Card, LLC, 660 F.3d 943, 946
(6th Cir. 2011) (emphasis in original).



Pilgrim v. Universal Health Card, LLC

• Because the consumer-protections laws of each state 
must be applied, common issues did not predominate.
– Program did not operate the same way in each State

• “A core part of the claim is that the program was worthless because the 
listed healthcare providers near the plaintiffs did not offer the promised 
discounts or because there were no listed providers near them in the discounts or because there were no listed providers near them in the 
first place.  But to establish the point, the plaintiffs would need to make 
particularized showings in different parts of the country . . .  Where and 
when featured providers offered discounts is a prototypical factual issue 
that will vary from place to place and from region to region.”

– Ads varied pursuant to State consumer-protection laws
• “Even if, as plaintiffs claim, callers heard identical sales pitches, internet 

visitors saw the same website, and purchasers received the same 
fulfillment kit, these similarities establish only that there is some factual 
overlap, not a predominant one, among the claims . . . ”



Timing Under Pilgrim

“That the motion to strike 
came before the plaintiffs came before the plaintiffs 

had filed a motion to certify 
the class does not by itself 
make the court’s decision 

reversibly premature.”



Timing Under Pilgrim

“The problem for plaintiffs is that we 
cannot see how discovery or for that 
matter more time would have helped matter more time would have helped 
them. . . . The key reality remains:
Their claims are governed by different 
States’ laws, a largely legal 
determination, and no proffered or 
potential factual development offers any 
hope of altering that conclusion, one that 
generally will preclude class certification.”



Conclusion 

• Threshold Considerations:

– Will a motion to strike affect the burden of proof?

– What standard of review will be applied?

– Any jurisdictional challenges?– Any jurisdictional challenges?



Conclusion 

• Courts seem most likely to grant motions to strike class 
allegations in cases where the proposed class—on the 
face of the complaint—doesn’t meet the stringent 
predominance requirement of Rule 23(b)(3) and 
additional discovery would be unlikely to produce additional discovery would be unlikely to produce 
evidence that the class should be maintained.

– Carefully review the allegations to determine whether plaintiff’s 
claims raise individualized inquiries that defeat a finding of 
predominance.

– Determine if the defects are purely legal, such that plaintiff’s 
allegations can be challenged early.
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