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Chapter 36

Shook, Hardy & Bacon L.L.P.

1 Terms and Conditions of Employment

1.1 What are the main sources of employment law?

Employment issues are governed by a host of federal, state, and
local laws that vary depending upon jurisdiction. The primary
sources of federal employment law include the: Age Discrimination
in Employment Act (ADEA); Americans with Disabilities Act
(ADA); Civil Rights Acts of 1866 (Section 1981); Equal Pay Act
(EPA); Fair Labor Standards Act (FLSA); Family and Medical
Leave Act (FMLA); Title II of the Genetic Information
Nondiscrimination Act (GINA); National Labor Relations Act
(NLRA); Occupational Safety and Health Administration Act
(OSHA); Title VII of the Civil Rights Act of 1964 (Title VII);
Uniformed Services Employment and Reemployment Rights Act
(USERRA); and Worker Adjustment and Retraining Notification
Act (WARN).

Employers are generally prohibited from retaliating against
employees for exercising rights under these laws. There are also a
myriad of other federal laws that protect whistleblowers who raise
complaints that those laws have been violated.

Each state and some localities have their own set of employment
laws that often offer protections similar to, or even greater than,
those afforded by federal law. State law also governs the areas of
unemployment compensation, workers’ compensation for on-the-
job injuries, employment contract, covenant, and tort matters, as
well as wrongful discharge based on public policy considerations.

1.2  What types of worker are protected by employment law?
How are different types of worker distinguished?

Coverage of the employment laws is generally determined by the
number of employees working for the employer. While many of the
federal employment laws do not apply to small employers, the
various state employment laws may cover those employers.

Employees are often distinguished based on whether they are “at-
will” or subject to a collective bargaining or other employment
contract. Under the “at-will” employment doctrine, the employee
or the employer can end the employment relationship at any time.
In contrast, employees subject to a contract may be protected by a
“just cause” requirement or other terms and conditions of
employment to which they would not ordinarily be entitled.
Employees are also distinguished based on whether they work in
the private or public sector, as different sets of employment laws
often apply depending on this factor.
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1.3 Do contracts of employment have to be in writing? If not,
do employees have to be provided with specific
information in writing?

No. Employment is generally assumed to be at-will, meaning either
the employee or the employer can end the employment relationship
at any time. For those employment relationships that are under
contract, most are in writing. However, depending on applicable
state law, the employment contract need not be in writing to be
enforceable.

There is no federal law that requires employers to provide specific
written information to employees at the time of hire, but some states
require employers to disclose information such as the employee’s
wage or regular payday at the outset of employment.

1.4  Are any terms implied into contracts of employment?

While employment is generally assumed to be at-will, almost every
state recognises various exceptions to this rule. Depending on the
jurisdiction, such exceptions may include: 1) an express or implied
contract; 2) an implied covenant of good faith and fair dealing; or
3) an exception prohibiting discharge if it would violate the state’s
public policy. The law surrounding these exceptions varies widely
by state.

1.5 Are any minimum employment terms and conditions set
down by law that employers have to observe?

Yes. Minimum terms and conditions of employment are imposed
by federal and state laws that require most employers to pay a
minimum wage. These laws also require most employers to pay
overtime — time and one half the employee’s regular rate — for
each hour worked over forty hours per week, unless the employee
is statutorily exempt. Some states expand these minimum terms
and conditions to also include mandatory breaks, overtime in excess
of eight hours in a day, or overtime for work performed on
weekends.

1.6 To what extent are terms and conditions of employment
agreed through collective bargaining? Does bargaining
usually take place at company or industry level?

The National Labor Relations Act (NLRA) protects employees’
rights to organise a union. While nearly one-half of U.S. employees
in the private sector belonged to unions in the 1940s, union
employees now represent a shrinking segment of the U.S.
workforce. In fact, the use of collective bargaining in the private
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Shook, Hardy & Bacon L.L.P.

sector has decreased in recent years to a rate below 10 per cent. In
contrast, the percentage of union employees in the public sector has
been an area of dramatic growth for labour organisations.

For workforces that are organised, bargaining typically takes place
at the company level. Some large unions do coordinate bargaining
within an industry. However, they still have to come to independent
agreements with each company.

2 Employee Representation and Industrial
Relations

2.1 What are the rules relating to trade union recognition?

The NLRA gives most private sector employees rights to organise a
union in the workplace, and prohibits employers from interfering
with, restraining, or coercing employees in the exercise of these
rights. Employees generally decide on whether they desire union
representation through a formal election decided by a majority of
votes cast.

2.2 What rights do trade unions have?

When employees choose a union to represent them, the employer
and the union are required to meet at reasonable times to bargain in
good faith to reach a binding agreement setting out terms and
conditions of employment. The employer does not have to adopt
any proposal by a union but is required to bargain in good faith.

If no agreement can be reached, the employer may declare an
impasse. However, the union may appeal to the National Labor
Relations Board (NLRB) if it contends that the employer has not
conferred in good faith. The NLRB can order the employer back to
the bargaining table.

2.3  Are there any rules governing a trade union’s right to take
industrial action?

Yes. The NLRA protects activities such as strikes and picketing, so
long as they are done in a lawful manner. The NLRA governs
acceptable purposes and timing of strikes as well as the conduct of
workers involved in a strike or picketing.

2.4 Are employers required to set up works councils? If so,
what are the main rights and responsibilities of such
bodies? How are works council representatives
chosen/appointed?

No. In the United States, the union is the form through which
employee representation occurs.

2.5 In what circumstances will a works council have co-
determination rights, so that an employer is unable to
proceed until it has obtained works council agreement to
proposals?

This is not applicable.

2.6 How do the rights of trade unions and works councils
interact?

This is not applicable.

ICLG TO: EMPLOYMENT & LABOUR LAW 2013

USA

2.7 Are employees entitled to representation at board level?

No, they are not.

3 Discrimination

3.1 Are employees protected against discrimination? If so, on
what grounds is discrimination prohibited?

Yes. Employment discrimination is prohibited by a variety of
federal, state, and local laws. Federal law prohibits employment
discrimination based on the protected characteristics of race, colour,
national origin, sex, pregnancy, religion, age, disability, citizenship
status, genetic information, military affiliation, and also prohibits
retaliation against employees who oppose or participate in
proceedings challenging unlawful discrimination.

Most state and some local laws contain analogous prohibitions,
with certain jurisdictions expanding the list of protected categories
to include such characteristics as marital and/or familial status,
sexual orientation, gender identity, political affiliation, language
abilities, use of tobacco products, public assistance status, height,
weight, and personal appearance.

3.2 What types of discrimination are unlawful and in what
circumstances?

Prohibited discriminatory practices generally include bias in all
terms, conditions and privileges of employment, including hiring,
promotion, evaluation, training, discipline, compensation,
classification, transfer, assignment, layoff, and discharge. These
activities are often referred to as “adverse actions”. To demonstrate
discrimination, an employee must establish a connection between
the protected characteristic and the adverse action or condition.

Workplace harassment is also unlawful. While most harassment
cases involve allegations of sexual harassment, harassment based
on other protected categories is also actionable. Employer liability
in harassment cases depends on who engaged in the harassment,
whether the harassment resulted in a tangible employment action,
and the employer’s response to the harassment.

Finally, it is unlawful to retaliate against employees who raise
concerns about unlawful discrimination or harassment. An
employee need not prove that discrimination occurred in order to
prove that the employer’s response to the employee’s complaints
constituted unlawful retaliation. Rather, an employee simply needs
to prove a causal connection between the complaints and the
adverse action.

3.3 Are there any defences to a discrimination claim?

Yes. The primary defence to a discrimination claim is establishing
that the adverse action was taken for a legitimate, non-
discriminatory reason. There are also affirmative defences to
discrimination claims that may apply in limited circumstances and
depending on the nature of the claim. For example, employers are
generally allowed to discriminate on the basis of sex, age, religion,
or national origin because of a bona fide occupational qualification
(BFOQ). ABFOQ exists when a specific characteristic is necessary
for the performance of the job. Gender may be a relevant factor, for
example, in job performance for a model of women’s clothing. The
BFOQ defence is very narrowly restricted and should not be relied
in most situations.
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3.4 How do employees enforce their discrimination rights?
Can employers settle claims before or after they are
initiated?

Employees enforce their discrimination rights by filing a charge of
discrimination with the applicable government agency and/or a civil
lawsuit. Federal and state fair employment agencies enforce most
laws prohibiting employment discrimination, and often serve as
gateways for employees seeking to enforce their discrimination
rights. For most types of discrimination, an employee must file a
claim with the applicable agency before filing any private lawsuit in
court.

Employers can settle discrimination claims either before or after
they are initiated. In age discrimination claims, the Older Work
Benefit Protection Act expressly provides additional procedural
safeguards pertinent to a paid release of age discrimination claims.

3.5 What remedies are available to employees in successful
discrimination claims?

Remedies available for discrimination claims depend on the law
under which those claims are asserted, but generally include some
combination of back pay, lost benefits, front pay, liquidated
damages, compensatory damages (which include emotional distress
damages), punitive damages, and attorneys’ fees and costs, as well
as equitable relief such as reinstatement.

3.6 Do “atypical” workers (such as those working part-time,
on a fixed-term contract or as a temporary agency
worker) have any additional protection?

No, they do not.

4 Maternity and Family Leave Rights

4.1 How long does maternity leave last?

There is no nationwide law mandating paid maternity leave. U.S.
law does require unpaid maternity leave for some employees, but
not all. The federal Family and Medical Leave Act (FMLA)
provides for 12 weeks of unpaid maternity leave, but it only covers
eligible employees who work for companies with 50 or more
employees. To be eligible for FMLA leave, an employee must have
worked for the employer for at least 12 months and for at least
1,250 hours in the 12 months prior to the first day of leave.

A number of states have enacted family leave statutes that similarly
afford leave, some of which expand employee rights by covering
smaller employers and extending the time for unpaid leave up to 16
weeks.

4.2  What rights, including rights to pay and benefits, does a
woman have during maternity leave?

Under the FMLA, an eligible employee is entitled to: 1) up to 12
weeks of unpaid maternity leave per year; 2) continuing health
insurance benefits during the leave (if already provided by the
employer); and 3) job protection (an employee is guaranteed to
return to the same job or its equivalent).

Some state family leave laws provide more generous leave benefits
than the FMLA by covering smaller employers, extending the time
for unpaid leave for up to 16 weeks, and permitting intermittent
maternity leave.
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4.3 What rights does a woman have upon her return to work
from maternity leave?

An employee must be restored to the same position or its equivalent
with equivalent pay, benefits, and other terms and conditions of
employment upon her return from maternity leave. The FMLA also
prohibits employers from interfering with employees” FMLA rights
and from retaliating against employees for having requested FMLA
leave or otherwise exercised FMLA rights.

4.4 Do fathers have the right to take paternity leave?

The FMLA enables both eligible mothers and fathers to take up to
12 weeks of unpaid paternal leave, but it only covers eligible
employees who work for companies with 50 or more employees. If
the mother and father work for the same employer, the employer
may limit their combined FMLA paternal leave to a total of 12
weeks.

4.5 Are there any other parental leave rights that employers
have to observe?

Under the FMLA, eligible employees are also entitled up to 12
weeks of unpaid parental leave to care for the employee’s child who
has a serious health condition. Additionally, the FMLA affords up
to 12 weeks of unpaid parental leave for any qualifying exigency
arising out of the fact that the employee’s son or daughter is a
military member on active duty, and up to 26 weeks of unpaid leave
to care for a military service member with a serious injury or illness
who is the employee’s son or daughter.

4.6 Are employees entitled to work flexibly if they have
responsibility for caring for dependants?

Yes. The FMLA permits eligible employees to take up to 12 weeks
of unpaid leave to care for a covered family member who has a
serious health condition. This leave may be taken intermittently or
in the form of reduced schedule leave when medically necessary.

5 Business Sales

5.1  On a business sale (either a share sale or asset transfer)
do employees automatically transfer to the buyer?

The type of sale may affect the status of the seller’s employees: a
sale of ownership shares generally does very little to change the
business, while a sale of assets extinguishes the former business.
When the sale of the business is an asset sale, the employment
relationship ends and the buyer generally has no duty to retain the
former employees, but may elect to do so.

5.2 What employee rights transfer on a business sale? How
does a business sale affect collective agreements?

Generally, the buyer has the right to set the initial terms and
conditions of employment under which it will hire employees. A
union that asserts its rights can then require the employer to bargain
collectively after the initial establishment of terms.

There are three common ways that a collective bargaining agreement
would transfer to the buyer. First, since a collective bargaining
agreement is a contract, general U.S. contract law principles apply.
The buyer can agree to the collective bargaining agreement as part
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of the terms of sale; can adopt it by express agreement or can
impliedly adopt it by continuing to follow its terms and otherwise
showing consent to it. Second, the buyer may be obligated to
bargain with the union upon consideration of several factors,
including whether: (a) the seller’s employees represent a majority of
the buyer’s employees; and (b) the identity of the employing
enterprise remains substantially intact in structure and business
purpose. Third, the NLRB could determine that the buyer intends to
retain the seller’s employees and has led them to believe they would
be retained without changes to their conditions of employment.

5.3 Are there any information and consultation rights on a
business sale? How long does the process typically take
and what are the sanctions for failing to inform and
consult?

No, unless the business sale results in a plant closing or mass layoff,
in which case the employees may be entitled to 60 days’ notice of
the layoff under the federal Worker Adjustment and Retraining
Notification Act (WARN) or an applicable state law counterpart.

5.4 Can employees be dismissed in connection with a
business sale?

Yes. An employee who was at-will with the seller retains this at-
will status when the ownership of a business transfers. If the sale is
an asset sale, the employer must decide whether to retain each
employee and is generally free to choose not to hire any of the
former employees.

Any layoff of the employees pursuant to the sale must generally be
done in accordance with WARN or an applicable state law
equivalent. These laws generally require 60-days’ notice of a plant
closing or mass layoff.

5.5 Are employers free to change terms and conditions of
employment in connection with a business sale?

Generally, an employee who was at-will with the seller would retain
the at-will status when the ownership of a business transfers. As a
result, the buyer —just like the selle— could require that the
employee’s terms of employment change if the employee wants to
stay employed. There are no particular protections for employees
in this instance.

6 Termination of Employment

6.1 Do employees have to be given notice of termination of
their employment? How is the notice period determined?

No, except in some circumstances involving a plant closing or mass
layoff, in which case the employees may be entitled to 60-days’
notice of the layoff under WARN or an applicable state law
equivalent. Some of these analogous state laws are more expansive
in terms of coverage and employee rights.

6.2 Can employers require employees to serve a period of
“garden leave” during their notice period when the
employee remains employed but does not have to attend
for work?

While employers may utilise a “garden leave” arrangement with
employees, this is not common in the United States.
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6.3 What protection do employees have against dismissal? In
what circumstances is an employee treated as being
dismissed? Is consent from a third party required before
an employer can dismiss?

Employment is generally assumed to be at-will, meaning either the
employee or the employer can end the employment relationship at
any time for good reason, bad reason, or no reason at all. There are
four major exceptions to this employment at-will doctrine: 1)
dismissal due to discrimination or retaliation in violation of a
federal, state, or local statute; 2) an express or implied contract,
including a collective bargaining agreement; 3) an implied covenant
of good faith and fair dealing; and 4) a public policy exception
prohibiting discharge if it would violate the state’s public policy.
The law surrounding these exceptions varies considerably by state.

There are two basic types of involuntary termination, known often
as being “terminated” and being “laid off”. Termination is the
employer’s choice to end the employment relationship, generally
for reasons relating to the performance or conduct of the employee.
A layoff is usually not strictly related to an employee’s
performance, but instead due to the elimination of jobs for
economic reasons or the employer’s business need to restructure.

Consent from a third party is not required before dismissal, unless
such a provision exists in an applicable collective bargaining
agreement or other employment contract.

6.4 Are there any categories of employees who enjoy special
protection against dismissal?

Employees subject to a collective bargaining or employment
contract may enjoy special protection against dismissal depending
on the terms of the contract. At-will employees are generally
protected from dismissals that are discriminatory, retaliatory, or in
violation of a state’s public policy.

6.5 When will an employer be entitled to dismiss for: 1)
reasons related to the individual employee; or 2) business
related reasons? Are employees entitled to compensation
on dismissal and if so how is compensation calculated?

Employers are entitled to dismiss for reasons related to the
individual employee or business-related reasons, so long as those
reasons do not violate: 1) an applicable employment contract; 2) the
employee’s right to protected family, medical, or military leave; or
3) the laws prohibiting discrimination, retaliation, or wrongful
termination in violation of public policy.

Employees are generally not entitled to compensation on dismissal
beyond their final pay and any other business expenses owed to
them at the time of dismissal.

Depending on the law of the state in which the employee works, an
employee may be entitled to receive temporary and partial wage
replacement called “unemployment compensation,” which is
generated by the state government from a special tax paid by
employers.

6.6 Are there any specific procedures that an employer has to
follow in relation to individual dismissals?

No, unless otherwise required by contract, collective bargaining

agreement, or, in some cases, if the employee works in the public
sector.
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6.7 What claims can an employee bring if he or she is
dismissed? What are the remedies for a successful
claim?

The types of claim an employee can bring vary depending on
jurisdiction. Employees can bring a variety of claims under federal,
state, and local law, including: unlawful discrimination; breach of
express or implied contract; breach of the implied covenant of good
faith and fair dealing; violation of the statutes guaranteeing family,
medical, and military leaves; tort claims, such as infliction of
emotional distress, negligent hiring, supervision or retention,
invasion of privacy, or defamation; wrongful termination, including
wrongful termination in violation of public policy and retaliation
for having raised a workers’ compensation claim; and retaliation for
exercising rights under the various employment statutes.

Remedies available for these employment claims vary considerably
depending on the law under which the claims are asserted and the
jurisdiction. Such remedies generally include some combination of
back pay, lost benefits, pay, liquidated damages,
compensatory damages (which include emotional distress
damages), punitive damages, and equitable relief such as
reinstatement, as well as attorneys’ fees and costs under some
employment statutes.

front

6.8 Can employers settle claims before or after they are
initiated?

Employers can settle the majority of employment claims either
before or after they are initiated. However, special rules exist for
employers seeking to settle claims based on violations of the Fair
Labor Standards Act (FLSA), which requires minimum wage and
overtime pay for most employees. Individual employees cannot
consent to work for less than what is prescribed by the FLSA and,
therefore, cannot waive their rights under the FLSA by settlement
unless the settlement is approved by either the United States
Department of Labor or a federal court.

Similarly, employment class action settlements require court
approval to ensure they are fair, adequate, and reasonable.

Federal law also contains special procedures that must be followed
when settling age discrimination claims, but resolution of these
claims does not require court approval.

6.9 Does an employer have any additional obligations if it is
dismissing a humber of employees at the same time?

Yes. In some cases involving a plant closing or mass layoff,
employees may be entitled to advance notice of the layoff under the
federal WARN Act or an applicable state law equivalent.

Also, the federal age discrimination law requires an employer to
make certain disclosures to employees being dismissed as part of an
exit incentive programme or other employment termination
programme, if the employer offers consideration in exchange for
signing a waiver of rights under that law. Any such waiver must
include certain mandatory provisions to be valid.

An employer may have additional obligations when dismissing a
group of employees as required by an applicable collective
bargaining agreement, or, in some cases, if the employee works in
the public sector.

WWW.ICLG.CO.UK

USA

6.10 How do employees enforce their rights in relation to mass
dismissals and what are the consequences if an employer
fails to comply with its obligations?

While a group of at-will employees may generally be dismissed by an
employer at any time, the federal WARN Act and its state equivalents
require some employers to provide employees advance notice of a
layoff or plant closing. An employer who violates the WARN
provisions by ordering a plant closing or mass layoff without providing
appropriate notice is liable to each aggrieved employee for an amount
including back pay and benefits for the period of violation, up to 60
days, as well as civil penalties for each day of violation. Some state
laws equivalent to WARN have even harsher penalties for violations.
Employees enforce their WARN rights by filing a civil lawsuit.

To the extent employees believe the mass dismissal violated other
employment laws, such as those prohibiting discrimination, the
employees can file individual or class action claims with the
appropriate employment agency and/or in court.

7 Protecting Business Interests Following
Termination

7.1  What types of restrictive covenants are recognised?

The laws governing enforceability of restrictive covenants vary
considerably by state, and a covenant that is enforceable in one state
may well be unenforceable in another. Most states recognise
restrictive covenants regarding non-competition, non-solicitation,
and non-disclosure of confidential business information. These
covenants are generally enforceable if they are reasonable in scope
and time, and do no more to limit the employee’s ability to compete
than is necessary to protect the employer’s legitimate interests.

Some states (approximately fifteen to twenty) have substantially
limited the circumstances under which covenants are enforceable.
In California, for example, non-competition covenants are invalid
unless otherwise covered by an express statutory exception.

7.2  When are restrictive covenants enforceable and for what
period?

Most states follow the general rule that restrictive covenants are
enforceable, provided they are necessary to protect a legitimate
interest of the employer and are reasonably limited in duration,
geographic scope, and the restrictions placed on the employee in
pursuing his or her profession. The minority position —held most
notably by California— prohibits the use of restrictive covenants in
virtually all circumstances.

7.3 Do employees have to be provided with financial
compensation in return for covenants?

In most circumstances, there is no separate, specifically identified
compensation as such. However, since employment is a contractual
relationship, some consideration must be given. In many states,
continued employment is sufficient consideration for the imposition
of a restrictive covenant.

7.4 How are restrictive covenants enforced?

An employer can enforce a restrictive covenant by filing a civil
lawsuit seeking an injunction to prevent the employee from
violating the covenant and/or damages to compensate the employer
for the violation.
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8 Court Practice and Procedure

8.1 Which courts or tribunals have jurisdiction to hear
employment-related complaints and what is their
composition?

Federal courts have jurisdiction to hear cases arising out of the
federal employment laws, employment cases in which the United
States is a party, and employment cases between citizens of
different states when there is more than $75,000 in controversy.
The federal court system is comprised of 12 judicial circuits that are
geographically divided across the country. Each circuit is divided
into a number of geographic districts, with a trial court in each
district. Decisions of these trial courts may be appealed to the
district’s corresponding circuit court of appeals, and ultimately to
the Supreme Court. State courts have jurisdiction to hear cases
arising out of state employment laws. Each state has a court system
that is comprised of trial courts, courts of appeals, and a state
supreme court.

Federal employment agencies such as the EEOC and DOL have
authority to investigate certain employment claims and even litigate
those claims in federal court on behalf of employees. These
agencies also have authority to hear such employment claims
through an administrative law judge.

8.2 What procedure applies to employment-related
complaints? Is conciliation mandatory before a complaint
can proceed?

The applicable procedure depends on the forum in which the
employment claim is brought. Employment lawsuits pending in
federal courts are governed by the Federal Rules of Civil Procedure,
and each state has its own civil procedure rules that apply to
employment lawsuits pending in its courts. Likewise, each
administrative agency with jurisdiction to investigate or hear
employment claims is governed by statute or procedural regulations
that apply to such claims.
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The EEOC is statutorily required to engage in conciliation before it
is permitted to file a lawsuit against an employer on an employee’s
behalf. Otherwise, conciliation is not mandatory before a complaint
can proceed, absent a contract or collective bargaining agreement to
the contrary.

8.3 How long do employment-related complaints typically
take to be decided?

Courts have substantial discretion to determine the length of time
afforded for each employment case and will take into account the
complexity of the litigation and the claims asserted. For
employment cases that are decided at trial, it is rare for an
employment claim to be tried in less than a year from the filing date
of the case. More complex individual or class cases are often
litigated for several years before being tried.

8.4 s it possible to appeal against a first instance decision
and if so how long do such appeals usually take?
Yes. Interlocutory appeals are only permitted in limited

circumstances, but it is possible to appeal a lower court’s final
judgment. Depending on the jurisdiction and complexity of the
litigation, an appeal can take anywhere from six months to a few
years in more complex cases.
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