
weapon, claiming the evidence of corporate
culpability will be found in the company’s
electronic records.”

“This places a tremendous burden on
trial courts and litigants to establish a clear
record regarding their records retention
and e-discovery efforts,” says Hon.
Rosemary Barkett, U.S. District Judge on
the 11th Circuit Court of Appeals. “And
trial judges need to make clear-cut distinc-
tions between willfulness or negligence
where relevant electronic records have not
been kept or produced." 

Playing Fair
Some litigators exploit the fact that many
judges don’t fully understand how a sweeping
e-discovery order might affect a company, in
costs and business disruption—it is simply
part of an aggressive litigation strategy.

“Frankly, I often hope a company will
ignore my request to preserve records,” says
Peter N. Wang, Litigation Counsel with
Foley & Lardner. “That’s when the e-dis-
covery fun begins, from a trial attorney’s
perspective.”

Such tactics can succeed because many
U.S. courts are still applying paper rules to
electronic processes. Many jurists and
attorneys alike argue what’s needed is a new
set of rules and standards for electronic dis-
covery. Toward that end, the bar and the
bench have been working to develop such
guidelines. Progress has taken place along
several paths.

For example, Judge Scheindlin provided
significant guidance in a series of decisions
related to Zubulake v. UBS Warburg LLC—
an otherwise routine employment discrim-
ination case that provided a platform for
airing many questions around records
retention and e-discovery practices.

“Because Zubulake involved a specific act
of alleged discrimination, at a specific time,

involving specific individuals, it may well
have been  reasonable to identify key play-
ers, and seek all their e-mail and other
records,” observes McDonough.“But where
clients like ours are involved in multiple
and overlapping litigations spanning many
years of activity by hundreds of different
employees in different practice areas, iden-
tifying, locating and producing all e-docu-
ments is no longer a reasonable
expectation, either in terms of time or cost.”

Because of this reality, a number of
groups are seeking to establish a “corporate
bill of rights” regarding records retention
and e-discovery. Judge Scheindlin specifi-
cally acknowledges the work of Daley and
others with The Sedona Conference, a non-
profit group comprised of over 100 corpo-
rate counsel, plaintiffs counsel, defense
counsel, records managers, information
technologists and judicial, governmental
and academic observers. “The mission of
The Sedona Conference is to reach consen-
sus on what is expected of us in dealing
with complex records retention and e-dis-
covery issues,” says Daley. The Sedona
Conference monographs on electronic
records retention (public comment draft)
and production (January 2004) are avail-
able at www.thesedonaconference.org.

With the exception of the Zubulake deci-
sions, these standards don’t carry the force
of law. But the U.S. federal court system has
proposed amendments to the federal rules
of civil procedure that would change the
way courts treat e-discovery and would pro-
vide additional guidance for practitioners.

Public comments are due February 15,
and the final proposals will need to be
approved by the U.S. courts’ Judicial
Conference and the U.S. Supreme Court. If
the Supreme Court approves the rules, then
the U.S. Congress has seven months to
review and act upon them. The earliest any

rule changes could take effect, under the
current timetable, would be December
2006. Thereafter, activity would move to
state court systems. “If they take effect, you
will see a lot of states following along,”
Scheindlin says.

The proposed rule changes cover several
key areas of e-discovery. One of the most
important amendments (to Civil Rule 26)
would change a long-held presumption
regarding who must demonstrate whether
requested information is responsive in a
case. “The presumption in the proposed
rule creates a sea change,” Scheindlin says.
“The burden shifts to the requesting party
to show [that requested information] is
pertinent and accessible.”

Additionally, the proposed rules would
clarify companies’ responsibilities and lia-
bilities concerning data preservation. The
proposed amendment to Civil Rule 37
would provide safe harbor from sanctions
for parties that take “reasonable steps to
preserve” responsive information, or when
failure to preserve such information results
from the “routine operation” of informa-
tion systems.

Amendments to Rule 26 and others
would require parties to meet and confer in
order to discuss and resolve issues regarding
how information will be produced. The
amendments also provide “claw-back” and
“quick peek” provisions.

Other Rule 26 changes would create a
two-tiered approach to discovery, recogniz-
ing a difference between “reasonably acces-
sible” and “inaccessible” information.
Inaccessible information would be pre-
sumed not subject to discovery.

Principles in Practice
In principle, the federal court system’s pro-
posed rules will help to contain the disrup-
tion and cost of e-discovery. Whether

those principles will translate into practi-
cal improvements remains a subject of
debate, but most practitioners view any
guidance from the court as a step in the
right direction.

To the degree the U.S. court system’s new
rules would give judges and attorneys
clearer signals about what is expected, they
will improve the process. But ensuring
those rules are fair and effective will
require thoughtful participation from
stakeholders—including corporate coun-
sel whose litigation strategies and budgets
may be at stake in the debate. ■

E-discovery can be simple and inexpensive
compared to paper discovery, but often it is
not—especially when responsive files are
contained in outdated or inaccessible
media.  Indeed, e-discovery costs can be a
major issue in corporate defense, which is
why companies raise questions about the
presumption that respondents pay the
costs of discovery.

“We don’t want to chill litigation brought
by legitimate parties, but we need some
cost sharing, particularly in cases involving
one party with millions of potentially rele-
vant documents and the other party having
almost no records” says Madeleine
McDonough, Partner with Shook, Hardy &
Bacon in Kansas City, speaking at an event
the firm sponsored in November 2004 on e-
discovery trends. “Some cost sharing
forces requesters to ask themselves if they
really need the records and helps reduce
the likelihood of requesters simply using
the process to gain improper leverage.”

The alternative—leaving respondents

holding the bill for e-discovery—leaves the
door open to abuse.  But litigants argue that
respondents are just as likely to abuse any
cost-sharing provisions by over-estimating
the cost and trouble of unearthing data.  For
example, a respondent might exaggerate

the difficulty of restoring
data from an outdated
legacy system.

“Legacy files need to be
examined,” says Peter N.
Wang, Partner with Foley &
Lardner.  “If you can’t open
them, someone else will.”

Thus cost sharing is likely
to remain a controversial
subject that the courts will
handle on a case-by-case
basis.  Their decisions
going forward are guided
largely by the standard elu-
cidated in Zubulake v. UBS
Warburg LLC (S.D.N.Y.,
May 13, 2003).  The court

said that for data kept in an accessible for-
mat, the usual rules of discovery apply, and
the respondent is presumed to bear the
costs.  Only when electronic data are rela-
tively inaccessible should a court consider
cost shifting.  

The courts have done so in a number of
cases. In a later Zubulake decision (July
24, 2003) the court ordered the plaintiff to
share 25 percent of approximately
$166,000 in costs to restore data from the
defendant’s 77-tape collection.  And the
Northern District of Illinois in August 2004
ordered the requesting party to bear 75
percent of the respondent’s $249,000 in
costs to restore backup tapes, search the
data and transfer it to an electronic data
viewer.

Courts are willing to shift costs when
appropriate, but that willingness is not fun-
damentally changing the presumptive cost
burden.  “We’re not going to move to a
cost-sharing system,” says Hon. Shira A.
Scheindlin, U.S. District Judge in the
Southern District of New York.  “There are
exceptions, but the presumption remains
that costs will be borne by the producer.”
Given the changing landscape of e-discov-
ery, perhaps challenges to that presump-
tion will increase.

Who Pays when E-Discovery Gets Expensive?
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John Murphy, Chairman of Shook, Hardy &
Bacon welcomes guests to the National
Forum on E-Discovery and Corporate
Compliance held in Kansas City, Missouri,
November 1st.




