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Each year, personal injury law firms and marketing companies that
specialize in lead generation spend millions of dollars on thousands of ads
on television, social media and websites targeting prescription drugs and
medical devices. The goal of these ads is to recruit clients for mass tort
lawsuits.

But some of these ads mislead and even endanger viewers, by suggesting
they are communicating objective or government-approved medical
information. In response, five states have enacted legislation to curb
common deceptive practices in lawsuit advertising and protect public
health over the past three years.

These efforts should be applauded. And with a federal appellate court's
recent rejection of a First Amendment challenge to one of these laws, the
way is now clear for additional states to act to curb the most harmful
consequences of these ads.

Experienced medical professionals have explained how patients have died
or became seriously injured because they stopped taking needed
medicines after viewing shock advertising about potential personal
injuries.[1] Cary Silverman

Studies have also documented how deceptive lawsuit ads have led elderly patients to stop
taking critical blood-thinning drugs,[2] at-risk teenagers to reject beneficial HIV prevention
medications,[3] and women to believe that helpful medical devices had been recalled when
they had not.[4]

In 2016, the American Medical Association called on legislators to require lawsuit ads to
include warnings that patients should not discontinue medications without seeking the
advice of their doctor.[5] In 2019, the AMA found that misleading ads had become more
pervasive, and called for action by state legislatures to protect patient health.[6]

Some of these lawsuit advertisements violate ordinary principles of consumer protection
that apply to other industries, yet there has been little response from government agencies
or state bars.[7] The tide, however, may be turning.

Kansas legislators recently stood up for patients by passing S.B. 150, which Gov. Laura
Kelly signed into law on April 18.[8] Kansas thus joined Indiana,[9] Tennessee,[10]
Texas[11] and West Virginia,[12] which have passed similar laws over the past three years.

These laws focus on prohibiting common deceptive practices by entities that often sponsor
the lawsuit ads, amass potential cases and sell these leads to personal injury law firms.
Under these laws, lawsuit ads cannot use language that suggests the ads are sharing
objective, scientific information.

Ads cannot be presented as a "medical alert" or "health alert" in an attempt to grab the
attention of vulnerable individuals. In addition, ads can no longer use terms such as "recall"
when referring to a medicine or medical device that has not actually been recalled.



Under most of these laws, ads can no longer display the logo of a government agency,
which may suggest a sponsorship by, or affiliation with, an agency such as the U.S. Food
and Drug Administration. Further, the laws now require that ads make important disclosures
to viewers, including the paid nature of the advertisement, the identity of the sponsor and
who will handle potential litigation.

Perhaps most importantly, under most of the new laws, if an ad attempts to generate
lawsuits related to an FDA-approved prescription drug, the ad must caution viewers not to
stop taking the medicine without first consulting their doctor.[13]

There are some significant variations in these state laws. For example, the Kansas law does
not apply to attorneys or law firms, and the Indiana law does not apply to Indiana-licensed
attorneys, reserving their requirements for lead generators and relying on the state bar for
regulation of attorneys.

Some of the laws include additional safeguards. For example, the Kansas, Tennessee and
West Virginia laws prohibit using, selling or transferring an individual's protected health
information without consent for the purpose of soliciting an individual for legal services.

The Texas law includes a safe harbor for ads that are reviewed and approved by the state
bar. The mechanism for enforcement of these laws, and potential liability, also varies from
state to state.

Members of the public who see and respond to a lawsuit ad do not necessarily realize that
when they call the number in the ad, they may not be speaking to a lawyer or even
someone at a law firm. Callers are typically connected to a call-center operator, sometimes
located outside the U.S.[14]

The entities running these call centers are intermediaries that generate and sell leads to
personal-injury law firms. These lead generators create a buffer that allows lawyers to skirt
potential ethical violations with respect to orchestrating deceptive ads.

Those seeking to maintain the status quo have argued that curbs on deceptive ads violate
free speech rights granted by the First Amendment. The U.S. Court of Appeals for the
Fourth Circuit recently rejected such an argument by personal injury lawyers challenging
West Virginia's law.

In its April 27 ruling in Recht v. Morrisey, the court found that the law's requirements are
"just the sort of health and safety warnings that have been long considered
permissible."[15]

The court found that "each prohibition targets particular misleading words or images in
order to protect public health and prevent citizens from taking misguided medical actions
based on attorney advice," and that the law's disclosure requirements are a "response to
concrete concerns supported by empirical evidence."[16]

The Fourth Circuit concluded that "all West Virginia requires is that attorneys truthfully
present themselves as attorneys."[17] The court denied a motion for rehearing en banc on
May 24.

The recent efforts by states to address deceptive lawsuit advertising should be applauded,
applied to both lawyers and lead generators who profit from such arrangements, and



adopted in other states. These laws will not stop mass tort lawsuit advertising, but they can
curb the ads' most harmful side effects.
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