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STATESADOPTINGEDISCOVERY RULES
AMENDMENTSPATTERNED AFTER THE
FEDERAL RULES

1. Alabama (effective Nov. 18, 2009; Feb. 1, 2010; July 1, 2016; December 21,
2018)

Alabama Rules of Civil Procedure 26(b)(1),26(b)(2),26(c), and 37(g) were revised on December
21, 2018. Rule26wasrevised toinclude proportionality and incorporate mostofthe 2015 FRCP
amendmentsto Rule 26 into the Alabamarule. Rule37(g)is nowidentical to FRCP 37(e),
imposinga reasonableness analysisonthe court when examining the preservationof ESI. Rule
16, 33(c) (effective Feb.1,2010), 34 (effective Nov. 18 2009),and 45 (effective July 1, 2016)
incorporate most of the 2006 FRCP amendments. Alabama’srules still differ from their federal
counterparts:

e Rule16doesnotrequirethatthecourtenteraschedulingorder. (Therule, however, identifies
the discovery of ESI asamonga schedulingorder’s permissible contents.); and

e Rule 26 doesnotrequire preliminary disclosures; does notrequire the parties meetand confer
ondiscoveryissuespriorto the case's initial scheduling conference/order; and doesnot
require thatthe partiesdevelop a discovery plan.

2. Alaska (effective Oct. 15, 2014)

Alaska Rules of Civil Procedure 16,26, 33, 34, 37, and 45 are patterned after the pre- Dec. 2015
federalrules, with the following exceptions:

e Theexamples foraschedulingorder's permissible contentlistedin Rule 16 donotinclude the
parties'agreements regarding production of privileged or work product protected information;

¢ Rule 26 doesnotaddressthe productionofprivileged or workproduct protected information.;
and

e Rule 45issilent asto objectionsregarding the form of production for ESI and whatformof
productionshould be used ifthe requesting party failsto specify it in the subpoena.

3. Arizona (effective Jan. 1, 2021; Jan. 1, 2020; and Jul. 1,2018)

ArizonaRulesof Civil Procedure 26 (effectiveJan.1,2020),26.2 (effectiveJan.1,2021),26.1,16,

33, 34, 37,45 and 45.2 (effective July 1, 2018) incorporate the concepts of the post-Dec. 2015
federalrules, but they also include several provisions forwhich there are no federal equivalents,
including:

e Rule 16specifically incorporates the concept of proportionality (whichis also included in Rule
26);

HARDY & BACON
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e UnderRules16and 26.1, the partiesarerequired to address the preservationand discovery of
ESI at early conferences;

e Rule 26 provides:
e Specificlimits relatingto discovery of ESI "sought for purposesunrelated to the case";
e Anexpedited procedure forresolving discovery and disclosure disputes;
e Factorsfordetermining whether ESI is reasonably accessible; and
e Thatno discoverymaybe had beforeinitial disclosures.

e Rule 26.2imposes presumptive limits on the number of depositions and written discovery
requests, as well as a presumptive timeframe in which discovery should be completed. A
party moving for discovery beyond the presumptive limits must showthe additional discovery
to be "necessaryand proportional.";

e Rules 26and 45 specifically contemplate protective ordersrelating to a request to preserve
ESI;

e UnderRules26.1,34and45,ifthe formatof ESI is not specified by the requesting party, it
must be produced “innative form orin anotherreasonably usable form that willenable the
receivingpartytohavethe same abilityto access, search, and display the information asthe
producingparty”;

e Rule 37 identifies “[f]actorsthat a courtshould consider in determining whether a party took
reasonable stepsto preserverelevant” EST;

e Rule 37(h)expressly permitsthe courtto "make any orderto require or prohibitdisclosure or
discoveryto achieve proportionality"; and

e Rule45.2sets fortha disputeresolution procedure "concerning the scope ofa party's or
nonparty's dutyto preserve" ESI. Andallowsa party ornon-party to seek an ESI preservation
orderfromthe Court, the compliance with which precludes subsequent spoliation claims.

4. Arkansas (current to June 1, 2022)

Arkansas Rules of Civil Procedure include optional Rule 26.1. Theruleis optional because the
partiesmustagreetoitsapplicationorthe court must orderthatit willapplyforgood cause
shown. Rule 26.1is patterned after the pre-Dec. 2015 federal rules, with the following exceptions:

The rule doesnotrequire preliminary disclosure of EST;
The rulerequires—rather than merely permits—that EST be addressed in a planning
conference andthatthe partiessubmit a resulting planto the court;

e Theruledoesnotspecifically addressthe production of ESI in recordsthat are responsive to
interrogatories; and

e The subsection regardingsubpoenas mirrorsthe procedure to be used by the parties.

HARDY & BACON
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5. California (various effective dates)

Amendments—two Senate billspassedin 2019 and effective January 1, 2020, SB370 andSB17—
to the California Code of Civil Procedure revised section 2031.280 and added sections 2016.090
and 2023.050. Section2031.280 nowrequiresthat documents produced in response to
document requests “be identified with the specific request number to which the documents
respond.” 2031.280(a). Althoughthenewruleapplies to ESI,it does notspecify precisely how
ESIisto belinked to responsive requests. Thetwo newsections provide forinitial disclosures, if
stipulated to by the parties, (See 2016.090) and sanctionsifthoseinitial disclosuresare notmade
(see 2023.050). Ifthe parties agree to initial disclosures, the newsection, like its federal
counterpart, requires that those disclosures be timely supplemented as necessary. 2016.090(3).

Amendments (effective Jan. 1,2013) to the California Code of Civil Procedure revised sections
1985,1985.3,1985.8,1987,1987.1, 1987.2, 2017.010,2017.020, 2020.020, 2020.220, 2020.410,
2020.510, 2023.030,2025.220, 2025.280,2025.410, 2025.420, 2025.450, 2025.460,2025.480,
2026.010,2027.010, and 2029.200. Theyalso added section 2019.040.

Amendments (effective June 29, 2009) to the California Code of Civil Procedure revised sections
2016.020,2031.010, 2031.030,2031.050,2031.060,2031.210,2031.240,2031.280,2031.300,
and 2031.310. They also added sections 1985.8 and 2031.285.

These Code sectionsare patterned after the pre- Dec. 2015 federal rules, with the following
exceptions:

e The amendmentsdo not specificallyaddressthe production of ESI in recordsthatare
responsive to interrogatories;

e Sections1985.8(g)and 2031.280(e) place the cost of translating data into reasonably usable
form onthe demandingparty;

e Section 2031.060 (f) explicitly allows a court to limit discovery “even from a source thatis
reasonably accessible”; and

e Section 1985.6incorporates ESI into a particular procedure to request employment records.

California Rule of Court 3.724 (page 86 0f285) (effective Aug. 14,2009) also addresses discovery
procedures involving ESI. Rule 3.724(8) requires partiesto discuss ESI in the initial meet-and-
confersession.

California Rule of Procedure 5.65, a State Bar Courtrule, (page 57 of247) (formally Rule 180)
(effectiveJan.1,2011)adds “electronically stored information” to information required to be
providedto another party withinthe Scope of Discovery.

6. District of Columbia (current as of Nov. 2017)

The District of Columbia Superior Court’s Rules of Civil Procedure 16,26, 33, 34,37 and 45 are
patterned after the post-Dec. 2015 federal rules, with the following exception:
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Rule 26 doesnotrequireinitial disclosures or provide an optionforearlyrequestsfor
productionbecause the Superior Courtrulesallow parties to begindiscoveryat thefiling of the
complaint;

Thereis likewise no requirement thatthe parties hold an initial discovery conference or
developa discovery plan.

7. Florida (current as of Aug. 26, 2022)

Florida Rules of Civil Procedure 1.200,1.201,1.280, 1.340,1.350, 1.380, and 1.410 are patterned
after the pre-Dec. 2015 federal rules, with several exceptions, including:

The rulesdo not require preliminary disclosures of ESI or other discovery and do notrequire
the parties to meetearly to discuss discovery issues. But the Committee Notes tothe 2012
Amendment on Rule 1.280 encourage the parties to "consider conferring with one another at
the earliest practical o pportunity to discuss the reasonable scope of preservation and
production ofelectronically stored information;”

Expresslyauthorizesthe discovery of ESI (Rule 1.280(b)(3));

Does notrequire the parties to meet and confer prior to moving for a protective order (Rule
1.280(c);

Rule 1.380, the FRCP 37 analog, wasamended in 2019 to conformitssubsection (e) with that
federal ruleand now mirrors the procedure in current FRCP 37 (e) onhandlinga failure to
preserve ESI;

Expresslyidentifies EST discovery - including possible agreements between the parties on its
preservation, form of production, and permissible scope - as an appropriate topic for the court
to consider duringits case management conference (Rule 1.200(a)(7) and Rule 1.201(b) (1)(J));
Expresslyallowsthe courtto allocate expenses for discovery of ESI thatis notreasonably
accessible (Rule1.280(d)(1)); and

Requiresthe parties to confer and develop a discovery plan only in complexactions (Rule

1.201(b)(1).

8. Hawaii (effective Jan. 1, 2022; and Jan. 1, 2015)

Hawaii Rules of Civil Procedure 16, 26,30, 33,34, 37 and 45 are patterned after the pre-Dec. 2015
federalrules but Rules 34 and 45 containa good cause exception to the requirementthata party
need notproduce ESI in more than one form (Rule 34(d) and Rule 45(¢)).

9. Idaho (effective July 1, 2016)

Idaho RulesofCivil Procedure 26, 33, 34,37 and 45 are patterned after the pre- Dec. 2015 federal
rules, withthe following exceptions:

Idaho rules do notrequire preliminary disclosures; do notrequire the partiesmeet and confer
on discoveryissuespriortothecase's initial scheduling conference/order; and do notrequire
that the parties develop a discovery plan (Rule 26);

Rule 34 permitsthe courtto ordertherequesting partyto pay “the reasonable expenses of any
extraordinary stepsrequired to retrieve and produce” ESI (Rule 34(b)(2)(E)(iv));

Rule 45 specifically allowsthe court, upon motion, to condition compliance with a subpoena
for ESI upontheadvancementofreasonable costs (Rule 45(d)(2)); and
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e Rule 45includesprovisions adopting the Uniform Interstate Depositionsand Discovery Act

(45G)-

Rule 16 differs fromitsfederal counterpart and is silent on whether scheduling orders may
address the disclosure and discovery of ESI or privilege claw-back agreements.

10. Indiana (effective Jan. 1, 2008; Jan. 1, 2013)

IndianaRulesofTrial Procedure 26, 34 and 37 are patterned after the pre-Dec. 2015federal
rules, butIndianarules donotrequire preliminary disclosures; do notrequire the partiesmeet
and conferondiscoveryissuespriorto the case's initial sched uling conference/order; and do not
requirethatthepartiesdevelop a discovery plan (Rule26).

Rules 16, 33 and 45 aresilentas to ESI.
11. lowa (effective May 1, 2008; Oct. 9, 2009; Jan. 1, 2015)

TowaRulesofCivil Procedure 1.602 (effective May 1,2008), 1.500, 1.503,1.504, 1.507, 1.509,
1.512,1.517, (effective Jan. 1, 2015) and 1.1701 (effective Oct. 9,2009) are patterned after the pre-
Dec. 2015 federal rules, with the following exceptions:

e Rule1.500requires the parties to disclose ESI without an option to provide instead a
descriptionofthe ESI by category and location unless good cause exists for nondisclosure;

e While Rule1.503, unlikeits federal counterpart, doesnot limit the discovery of ESI to that
whichis reasonably accessible (Compare Rule 1.503(8) with FRCP26(b)(2)(B)), anidentical
limit to that contained in FRCP 26 appears in the Iowa rule governing protective orders, Rule

1.504(2).

Iowahasthefollowingstandard forms:
e TowaCourt Rule23.5 Forms:

o Form2:Trial Scheduling Order and Discovery Plan
o Form3g:Trial Schedulingand Discovery Plan for Ex pedited Civil Action
e TowaRuleofCivil Procedure 1.1901 Forms
o Form13: SubpoenaFormto Testify at Deposition or Produce Documents (page 115 of
129)
o Form14: Subpoena Formto Testify at Hearingor Trial (page 117 0f129)
o Form1s: SubpoenaFormto Produce Documentsor Permit Inspection (page 1190f

129)
12. Kansas (effective July 1, 2010; July 1, 2011; July 1, 2012)

KansasRulesofCivil Procedure 60-216,60-233,60-234, 60-237, 60-245, 60-245a (effective July
1,2010), 60-228a (effective July 1, 2011),and 60-226 (effective July 1,2012) are patterned after
the pre-Dec. 2015 federal rules, with the following exceptions:

e 60-216requires—ratherthanpermits —thatprivilegeissuesand ESI issues, includingthe
form of production,be addressed at a case management conference (Rule 60-216(b)(1)(E) and

(F);
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o Kansasrules donotrequire preliminary disclosures; do not require the partiesto meet and
conferondiscoveryissues priorto the case's initial scheduling conference/order; and do not
requirethatthepartiesdevelop a discovery plan (Rule 60-226);

e Rule 60-228a codifiesthe Uniform Interstate Deposition and Discovery Act and governs
service of a foreign subpoena (i.e. subpoenaissued outside Kansas) in the state; and

e Rule 60-245aspecifically providesfortheissuance ofa subpoenafor non-party business
records.

13. Louisiana (various effective dates)

Louisiana Code of Civil Procedure Articles 1354, 1422,1424,1425,1426,1460,1461,1462,1460,
1471,and 1551are patterned after the pre-Dec. 2015federal rules, with the following exceptions:

e Louisianarules do notrequire preliminary disclosures; do notrequire the parties to meetand
conferondiscoveryissuespriorto the case's initial scheduling conference/order; and do not
requirethatthepartiesdevelop a discovery plan (Articles 1422 and 1424 (scope of discovery));

e Thereisnorequirementthat the parties confer and attempt resolution prior to movingto
compelorfora protective order (Articles 1469 (compelling discovery) and 1426 (protective
orders));

e Article1354,arulegoverning the subpoena ducestecum, mirrors thelanguage of FRCP 45 on
ESI issues, butexpressly provides for the allocation of costs for ESI thatis shownnot tobe
reasonably accessible;

e Article 1462, Louisiana’sanalog to Federal Rule 34, specificallyincorporates Federal Rule 26’s
limit onthe production of ESI because of undue burdenorcost; and

e Article 1462 expressly permitsthe courtto orderaccess to computersand other devicesused
for the storage of ESI forinspection, copying, testing, and sampling.

14. Maine (various effective dates)

Maine Rules of Civil Procedure 16, 33, 34, and 37 (effective July 2008), 26 (effective September
2014),and Rule 45 (effective December 2007) are patterned after the pre-Dec. 2015 federal rules,
with the following exceptions:

e Maine rulesdo not require preliminary disclosures; do not require the parties to meetand
conferondiscoveryissuespriorto the case's initial scheduling conference/order; and do not
requirethatthepartiesdevelop a discovery plan (Rule 26) (While preliminary disclosuresare
required on cases placed onthe "Ex pedited Track" (See Rule 16C), those disclosuresdo not
specifically address ESI);

e Rule 26 requiresthe courttoimposethe reasonable expense of producing ESI onthe
requesting party ifthe court orders production of ESI thatis notreasonably accessible; and

e Rule 45, unlikeits federal counterpart, does not specifically address the production of ESI.

Accordingto the Advisory Committee Note to Rule 16, “Guidance in the interpretation ofthe
Maine rulesmay be obtained fromthe federalamendments, their A dvisory Committee’s Notes,
and cases applyingthefederalrules.”

15. Maryland (various effective dates)
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Maryland Rules of Civil Procedure 2-421, 2-424 (effective Jan. 1, 2008), 2-402,2-422 (effective
April 1, 2017),2-433 (effective Jan. 1, 2014), 2-504 (effective April 1,2022), 2-504.1 (effective Oct.
1, 2021)and 2-510 (effective July 1, 2018) are patterned after the pre-Dec. 2015 federal rules, with
the followingexceptions:

e Maryland rulesdo notrequire preliminary disclosures, only encourage discovery plans (Rule
2-401(c)),and the partiesare notrequired to meet and confer priorto the scheduling
conference unlessthe courtorders themto do so (Rule 2-504.1(c)(2)) (The Committee Note to
Rule 2-504.1(c)lists specific issuesthat may be considered during a scheduling conference on
ESI, including the form and manner of production, requests for metadata,and apportioning
costs forthe production of ESI thatis notreasonably accessible);

e Rule 2-402 expressly permits the court to allocate costs when orderingthe production of EST
that is not reasonably accessible (Rule 2-402(b)(2)) (ESI requested in a subpoenais subject to
the sameallocation (Rule 2-510(g)(2));

e Rule 2-510 elaborates onthe proof required to showthat ESI is not reasonably accessible (2-
510(g)(2)) ("The statement of reasons shall provide enough detail to enable the demanding
party to evaluate the burdens and costs of complying with the subpoenaand thelikelihood of
finding responsive informationin theidentified sources") (That elaborationis also included in
Rule 2-402 (See Rule 2-402(b)(2));

e Rule 2-424specificallyauthorizes partiesto seek an admission of the genuinenessof ESI (Rule

2-424(a)).

16. Massachusetts (various effective dates)

Massachusetts Rules of Civil Procedure 16 (effective Jan. 1,2014), 26 (effective September 1,
2017), 34 (effective Aug. 1,2016), 37 (effective Jan. 1, 2014) and 45 (effective April 1, 2015) are
patterned after the pre-Dec. 2015federal rules, with the following exceptions:

Massachusetts rulesdo notrequire preliminary disclosures;

While Rule 26 does notrequire the partiesto confer and develop a discovery plan, it does

grant partiesa right to conduct an ESI conference during the first 9o days followingthe first

responsive pleading, and allows parties to agree to such a conference after thatperiod, and if

an agreement cannot bereached, movethe courtfora conference under Rule 16 (Rule 26(f)(A)

and (B):

e Rule 26 providesthatthe ESI conference is meant to facilitate developmentofa ESI
discoveryplan and requiresthe parties to file the plan with the court within14 daysofthe
conference and identify anyissues that the parties could notreach agreementon (Rule
26(H(C));

e Rule 26 directsthe parties to consider specific issues during the ESI conference, including
whether allocation of costsbetween the parties is appropriate (Rule 2 6(f)(C)(i)-(viii));

e Rule 26 allowsthecourtto enteran ESI order and specifiestheissues appropriate for that
order, which issues include many ofthose the parties are directed to discussduringtheir
ESI conference, including allocation of costs (Rule 26()(3)(A)-(J));

e Rule 26 expressly allows the courtto allocate the discovery costs of ESI (Rule 26(f)(4)(D)).

e Rule 26(c) doesnot require the partiesto meet & confer prior to filinga motion for protective
orderand specifically identifies “factors bearing onthe decision whether discoveryimposes an
undueburdenorexpense,”including factors mirroring the proportionality factors from post -

Dec. 2015 Federal Rule26(b)(1); and

e Rule 26 expressly permits courtsto limitthe discovery of ESI, “even from an accessible source,
in the interestsofjustice”(Rule 26(f)(4)(E).
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17. Michigan (June 1, 2019)

Michigan Civil Procedure Court Rules* 2.302,2.310,2.313,2.401, and 2.506 largely mirrorthe
2015 amendments to the FRCP. Thenewrules, effective January1,2020, nowrequire that
partiesserveinitial disclosures, including ESI -related disclosures (Rule 2.301) and limitthe scope
ofdiscoverytothe proportionality standard identified in the federal rule (Rule 2.302(B)). Some of
the ESI-related changes, however, are unique to the Michiganrules:

e Michiganrulesdonot requirethe partiesto meetand confer ondiscoveryissuespriorto the
case'sinitial scheduling conference/order; and do notrequire that the partiesdevelopa
discoveryplan (See Rule 2.302). But Rule 2.401 providesthat courts, in cases likely to include
the discovery of ESI,canorderthe partiesto participatein an “ESI conference” and develop an
“ESI Discovery Plan.” Andifnotso ordered, a party can filea motion seekingsuch a
conference. The court may enter an order implementing the ESI Discovery Plan on itsown
initiative, on motion of a party,oronstipulation ofthe parties. Therule expects that counsel
participatingin ESI conferences be well versed in their clients’ technological systems. Rule
2.401(J)(1-4);

e Rule 2.302(C) doesnot require the parties to meet & confer priorto filing a motion for
protective order and does not expressly authorize the court to allocate discovery expenses
when issuing protective orders; and

e Rule 2.310 doesnot require that objections to document requests be stated with “specificity”
or disclose whether documents are being withheld pursuant to those objections. (See Rule
2.310(C)(2)) Butunlikeitsfederal analog, the rule requires document requeststo specify the
form of ESI production (Rule 2.310(C)(1)).

18. Minnesota (effective July 1, 2013; July 1, 2015, July 1, 2018)

Minnesota Rules of Civil Procedure Rules 26,34, and 37 wererevised in 2018 (effective July1,
2018) tomirror their federal counterparts and fully incorporate the ESI -related changes made to
thoserulesin the 2015amendments, including the prominence of proportionality in the scope of
discovery. Like FRCP26, Minnesota Rule 26 requiresinitial EST disclosuresand thatthe parties
conferand develop a discovery plan encompassing ESI. And, likeitsfederal counterpart, new
Rule 34 requiresthat objectionsbe stated with specificity and that objecting parties disclose
whethertheyare withholdingdocumentsunder an objection. Rule 37 containstheidentical
procedure for dealing withthelossof ESI as contained in the federal rule. The Minnesota rules,
however, do differ fromthe post-Dec. 2015 federal rules:

e Rule26.03doesnotrequirethe partiesto meet & confer priorto filinga motionforprotective
order;

e Rule16doesnotrequirethatthecourtentera schedulingorderunlessoneis specifically
requested by a party; and

e Rule16,unlike Rules26,34, and 37, wasnot revisedin 2018 to mirror the 2015 FRCP
amendments, so thereis no provision specifically identifying the preservation of EST as
suitable contentforthe scheduling order.

General Rule of Practice 146 (effective July 1,2015) also statesthat, in complex cases, the court
shall enter a scheduling order outlining provisions forthe disclosure of ESI and settingdeadlines

for ameet-and-confer session about ESI (Rule 146.05)
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19. Missouri (effective August 28, 2019)

Missouri revised Rule 56.01, effective August 28,2019, to incorporate many ofthe ESI -related
amendmentsmade to FRCP 26, includinglimiting the scope of discoveryto the proportionality
standard (56.01(b)(1))and limiting the discovery of ESI to only that which is reasonably accessible
(56.01(b)(3)). The revised Rule 56.01also provides a procedure for clawingback privileged or
work-product protected information that mirrorsthatincluded in the federalrule. 56.01(b)(9).
And Rule58.01nowexpressly allows requeststo produce ESI (Rule 58.01(a)(1)(A)), including
requests to produce in native format (Rule 58.01(b)(1)(C)). On March 2, 2021, the Missouri
Supreme Courtissued an order formally adopting these revisions, effective September 2, 2021.
Missouri discoveryrulesstill differ from their federal counterpartsin significant ways, including:

e Missourirulesdo not require preliminary disclosures; do not require the partiesto meetand
conferondiscoveryissuespriorto the case’s initial scheduling conference/order; and do not

require thatthe partiesdevelop a discovery plan;
e Missourirulesdonot provide a procedure forhandlinga party’s failure to preserve ESI like

FRCP 37(e) does; and
e While Rule58.01 doesrequire that objectionsto documentrequests “be stated in detail,” the
objecting party is notrequired to disclose whether documents are being withheld dueto an

objection.

20. Montana (effective Oct. 1, 2011; July 31, 2012; Dec. 16, 2014)
Montana Rules of Civil Procedure 16, 33, 34,37 (effective Oct. 1, 2011),45 (July 31,2012) and 26

(effective Dec.16,2014) are patterned after the pre-Dec. 2015 federal rules, with the following
exceptions:

e Rule16doesnotrequirethecourt toissuea scheduling order after a scheduling conference
unlessa partyrequests thatitdoso. Rule16(b)(1);and

e Montanarulesdo not require preliminary disclosures;do notrequire the parties to meetand
conferondiscoveryissuespriorto the case's initial scheduling conference/order; and do not
requirethatthepartiesdevelop a discovery plan. The courtis notrequired to hold a discovery
conference unlessa party movesthe court to do so andincludes a proposed discoveryplan in
itsmotionthataddresses anyESI-relatedissues (Rule26).

21. Nebraska (effective June 18, 2008)

Nebraska Court Rules of Discovery § 6-333 § 6-334 and § 6-334(A) are patterned after their pre-
Dec. 2015 federal counterparts, FRCP 33, 34 and 45, with the followingexception:

e Rules §6-334(A),the FRCP 45 analog, does notincorporate the "reasonably accessible"limit
of FRCP 26 or specifically address EST form of productionissuesas FRCP 45 does.

22. Nevada (effective Mar. 1, 2019)
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Nevada Rule of Civil Procedure 16, 26,33, 34, 37,and 45 were amended, effective March 1, 2019,
and arenow patterned after the post-2015 federalrules. The amended Rule 26, like its federal
counterpart, tiesrelevancyto the claimsand defenses ofthe case, rather thanits subject matter,
and confinesdiscoveryto proportionality, evaluating that concept with the same federal factors.
Rule 26,like the federal rule, also abandoned the "reasonably calculated "language. Still therule
differs fromits federal counterpart in a couple of respects:

e Rule 16.1 contains theinitial disclosure, early discovery conference and discovery plan
requirements contained in FRCP 26 (but those requirements containidentical ESI provisions
as containedin thefederalrule); and

e Rule 26 doesnotprovide for early document requests as FRCP 26 does.

23. New Jersey (various effective dates)

New Jersey Court Rules 4:17, 4:23 (effective Sept. 1, 2014), 4:10, 4:18 (effective Sept. 1, 2016), 1:9
(effective Sept. 1,2017)and 4:5B (effective Sept. 1, 2018) are patterned after the pre-Dec. 2015
federalrules, with the following exceptions:

e NewJerseyrulesdonotrequire preliminary disclosures; do notrequire the parties to meet
and confer ondiscoveryissuespriorto the case's initial scheduling conference/order; and do
notrequire thatthe parties develop a discovery plan;

e Rule 4:18-1, thestate counterpartto FRCP 34, containsno provision regarding objections
made to a requested form of ESI productionlike that contained in FRCP 34(b)(2)(D) butthe

other federal provisionsrelated to the form of ESI production are fully incorporated;

e Rule1:9-2,theNewJersey counterpartto FRCP 45, does notincorporate the ESI procedures
identifiedin FRCP 34 orthe "reasonably accessible"limit of FRCP 26;Rule 1:9-2 specifically
allows the court, upon motion, to condition compliance with a subpoena for EST uponthe
advancement ofreasonable costs; and

e Rule4:102andthenotes to Rule 4:18-1 specifically permit discovery of metadata.

24. New Mexico (various effective dates)

New Mexico Rules of Civil Procedure for the District Courts (seeNewMexicoRules) 1-016, 1-026,
1-033,1-037 (effective May 15,2009), 1-034 (effective Dec. 31,2021),and 1-045 (effective Dec. 31,
2020) are patterned after the pre-Dec. 2015 federal rules, with the following exce ptions:

e New Mexicorulesdo not require preliminary disclosures; do not require the parties to meet
and conferondiscoveryissuespriorto the case's initial scheduling conference/order; and do
not requirethatthe parties develop a discoveryplan. (Ifthecourtconducts a discovery
conference, Rule 1-026(F) requiresit to also establish a discovery planbutthe rule does not
specify whether that planis to address ESI issues.);

e Rule 1-016doesnot require the courtto entera scheduling order after holding a scheduling
conferencebut ifthe court does enter a scheduling order it must address ESI issues (ESI issues
are addressed as permissible content under the federal counterpart);

e Thereisnospecific limitationin Rule 1-026 forthe production of ESI that is notreasonably
accessible;
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e Rule 1-037 does notprovide a safe harborfordestructionof ESI as a result of the routine,
good-faith operation of an electronic information system; and

¢ Rule 1-045 contains no provision regarding objections made to the requested form of ESI
productionas that contained in FRCP 45 (FRCP 45(c)(2)(B)).

25. North Carolina (effective Oct. 1, 2011; June 12, 2018)

North Carolina Rules of Civil Procedure 26 (effective June 12, 2018), 33, 34, 37 and 45 (effective
Oct. 1,2011) are patterned after the pre-Dec. 2015 federal rules, with the following exceptions:

e NorthCarolinarules do notrequire preliminary disclosures; do notrequire the parties to meet
and confer ondiscoveryissuespriorto the case's initial scheduling conference/order; and do
notrequirethatthe parties develop a discovery plan;

e Rule 26 defines ESI to include “reasonably accessible metadata that will enable the discovering
party tohavetheability to access suchinformation as the date sent, date received, author,and
recipients” (Rule 26(b)(1));

e Rule 26 explicitly allows the court to allocate costsfor the production of ESI thatis not
reasonably accessible (Rule 26(b)(1b));

e Rule 26(f) doesprovide for permissive "discovery meetings"between the parties and/or
"discovery conferences"before the court. Therulerequires the partiesto develop a discovery
planifsuch a meeting or conferenceis held, and that such plan must consider ESI issues,
includingits discovery, preservation and form of production (Rule 26(f)(2)-(3)); and

e NorthCarolina's Rule 45, unlikeits federal counterpart, is silent on makingobjections to the
requested form of ESI production (See FRCP 45(c)(2)(B)).

North Carolina Business Court Local Rules (effective July 1,2022)also addresse-discoveryand
incorporate the proportionality concept ofthe post-Dec. 2015 federalrules:

e Ruleg.1requiresthe parties to participate in a Case Management Meeting, the topics of which
are to consider discoveryissues, including the development ofan ESI protocol and agreements
preventing waiver of inadvertently produced privileged documents. Rule9.1(c)(2);

e Rule10.2requires counsel, priorto the Case Management Meeting, to consult with their
clientson ESI issues, including custodians who may have discoverable EST and the sources
and location ofdiscoverable ESI;

e Rule10.3providesthat the partiesshould focus on specific topics when discussing discovery
management during the Case Management Meeting , including proportionality, gauged by the
same factorsenunciated in FRCP 26 (Rule 10.3(a)) and the development of an ESI protocol,
specifying the precise topicsthatthe protocolis to consider (Rule 10.3(c)); and

e Rule 16.2encourages counsel to consider the appointmentofdiscoveryrefereesin cases that
“involvelarge amounts of EST or when there may be differing views regardingthe use of
keyword searches, utilization of predictive coding, or the shifting or sharing of costs associated
with large-scale or costly discovery.”

Rule 6 ofthe Rulesfor Civil Superior Court,Judicial District 15B (Chatham County) (effective
July 1,2008) supplementsthe state-wide rules:

e Rule 6.6addressestheformofproduction of ESI (Rule 6.6.2-3) andis patterned afterits
federalrule counterpart (Rule 34(b)(2)(E)(ii)-(iii)); and

e Rule 6.8 addresses objectionsrelatingto ESI and requires that “[p]riorto filingmotionsand
objections relatingto discovery of information stored electronically, the parties shall discuss
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the possibility of shifting costs for electronic discovery, the use of Rule 30(b)(6) depositionsof
information technology personnel,and informal means ofresolvingdisputesregarding
technology and electronically stored information. ”.

26. North Dakota (various effective dates)

North Dakota Rules of Civil Procedure 33 (effective Mar. 1,2016),16, 34 (effective Mar.1,2017),
45 (effective May 5, 2021) and 26 (effective Mar. 16,2022) are patterned after the post-Dec. 2015
federalrules with exceptions as identified below, the mostimportant of whichis that North
Dakota Rule 26 does notemphasize proportionality like its federal counterpart does. Rule 37
(effective Mar. 1,2011) is still patterned after the pre-Dec. 2015federal rules and does not contain
the detailed procedure for dealing with a failure to preserve EST ascontained in the post-Dec.
2015versionof FRCP 37.

e Rule16doesnotrequirea schedulingorderin all circumstances and non-waiver agreements
are notspecifically identified as appropriate topics for scheduling orders;

e AlthoughRule26(b), like its federal counterpart, tiesrelevancy to the claims and defenses of
the case, notitssubject matter, the rule does not emphasize proportionality and retainsthe
"reasonably calculated"language;

e Rule 26 also doesnot expressly authorize courtsto allocate discovery expensesin protective
orders orallowforearly requests for production;

e Rule 26(f) doesnotrequirethe parties to confer ondiscoveryissues, butifthe parties
participate in a discovery meeting they must work towards developing a discovery planand, if
unsuccessfulin that effort, may move the court to develop a discovery plan. Rules 26(f)(1),
(4)(A)and(5);

e Rule 26(f) not onlyrequiresthe discovery planto addressthe preservationand discovery of
ESI, it alsolists the precise ESI-related detailsthat the plan should consider, including "the
mediaform, format, or procedures by which such informationwillbe produced, the allocation
ofthe costsofpreservation, production, and, if necessary, restoration, of such information, the
method for asserting or preserving claims of privilege or of protection of the information as
trial-preparationmaterials ... [and] the method for asserting or preserving confidentiality and
proprietarystatus ...." Rule 26(f)(4)(B)(ii); and.

e Rules26and 45 explicitly define ESI to include reasonably accessible metadata that will
enable thediscovering party to have the ability to accessinformation like the date sent, date
received, author, and recipients—other metadatais not discoverable absent agreement or
courtorder.

27. Ohio (various effective dates)

Ohio revised its Rules of Civil Procedure in July 2020 and closely aligned several ofthose rules to
theirfederal counterparts. Ohio Rule 26, like the federal rule,now emphasizes proportionality in
confiningthe scope ofdiscovery (Rule 26(B)(1), generally limitsthe discovery of ESI to only that
whichis reasonably accessible (Rule 26(B)(5), limitsthe frequency and extent of discovery that is
cumulative or duplicative (Rule 26(B)(6), and allows courts to allocate discovery expensesto curb
partiesfrom seeking disproportionate or unduly burdensome discovery ((Rule 26(C)).
Additionally, Ohio Rule 26 now requires partiesin most casesto makeinitial disclosures,
includinga categorical description and location of allrelevant ESI (Rule 26(B)(3)),and requires
partiesto confer “assoonas practicable” to discuss development of a discovery plan (Rule
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26(F)(1)-(2)), whichplanis toinclude issuesregarding the disclosure, discovery, or preservation
of ESI (Rule 26(F)(3)). Ohio Rule 16, likeitsfederal counterpart, specifiesthat EST —its
disclosure, discovery, or preservation—is a suitable topic for the scheduling order, as is a
modificationto the extent of discovery (Rule 16(B)(3)). And Rule16 requires thatcourtsholding
pretrial conferences consider the preservation of ESI and the timing, method of production, and
limitationstobeapplied to the discovery of ESI (Rule 16(C)(2)). Rules 33, 34 (July 1, 2019), 45
(effective July 1,2014) and 37 (effective July 1, 2016) are patterned after the pre-Dec. 2015 federal
rules, withthe followingexceptions:

e Rule 45explicitly provides thata court ordering the production of ESI thatis not reasonably
accessible may specify the format, extent, timingand allocation of expenses (Rule 45(D)(3)).
And theruledirectsthecourt to consider the proportionality factors when determining
whether good cause existsto compel the production of ESI that is not reasonably accessible

(Rule 45(D)(3));

¢ Rules34and45requirethat ESI whose production formis notspecified be produced in a
reasonably useable form, even ifa party decides to produce it as it is ordinarily maintained;
Rule 34 providesa procedure for obtaining discovery priorto filingan action;
Rule 37 explicitly outlines five factors thata court may consider when deciding whether to
imposesanctionsfor ESI lostas a result ofthe routine, good-faith operation of an electronic
information system; and

e Ohio's Rule 45, unlikeits federal counterpart, is silent on making objections to the requested
form of ESI production (See FRCP 45(c)(2)(B)).

28. Oklahoma (effective Nov. 1, 2017, Jan. 1, 2019)

Oklahoma Code of Civil Procedure Discovery Code Chapter’s 12 O.S. §§ 3225, 3226,3233,3237
(effectiveNov. 1,2017) and 3234 (effectiveJan. 1,2019) include many ofthe same conceptsas
contained in the post-Dec. 2015 federal rules, including construing the discovery rules to promote
a “just,speedy, and inexpensive” resolution (12 O.S. § 3225), setting proportionality (determined
by the same factorsas enunciatedin FRCP 26(b)) as the standard for discovery’sscope (12 0.S. §
3226(B)(1)(a)), specifying the form of production for ESI (12 O.S. § 3234(B)(2)(d) and (e)),
requiring specificityin objections to discovery requests (12 0.S. § 3234(B)(2)(b) and (c)),and
allowing the court to allocate expensesto protect partiesand non-parties from burdensome
discovery (12 0.S. §3226(C)(1)). ButOklahoma’s rulesdiffer fromtheirfederal counterpartsin a
numberofways:
e Although proportionality now appearsto govern discovery'sscope, Oklahoma chose to keep
the “reasonably calculated” standard that the post-Dec. 2015federal rules abandoned:
o “Parties mayobtaindiscovery regardingany matter, not privileged, which is
relevantto any party’sclaim or defense, reasonably calculatedto leadto the
discovery of admissible evidence and proportionalto the needs ofthecase.” 12
0.S. § 3226(B)(1)(a) (emphasisadded)
e Rule 3237isstill patterned afterthe pre-Dec. 2015 federal rulesand does not contain the
detailed procedure for dealingwith a failure to preserve ESI as contained in the post-Dec. 2015
version of FRCP 37. 120.S. §3237(G).
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Oklahoma’srules do notrequire a discovery conference or discovery plan and provide no
guidance ona discovery plan’s content, including whetherit should address the disclosure,
discovery, and preservation of ESI. 12 0.S. § 3226(F).

Oklahoma’srules also do notrequire initial disclosures on thelocation and categories of ESI.
12 0.S.8§3226(A)(2)(a).

29. South Carolina (effective 2011; 2020)

South Carolina Rules of Civil Procedure 16,26, 33, 34,37 (effective 2011)and 45 (effective 2020)
are patterned afterthe pre-Dec. 2015 federal rules, with the following exceptions:

South Carolina rules do notrequire preliminary disclosures; do notrequire the partiesto meet
and conferondiscoveryissuespriorto the case's initial scheduling conference/order; anddo
not requirethatthe parties develop a discoveryplan;

Instead of requiring an informal meet-and-confer session, Rule 26 permits the parties to move
for a discovery conferencein frontofthe courtifthe motionincludesany statementofissues
related to ESI (Rule 26(f)(5);

Rule 26 specifically allows the court to allocate the expenses associated with discovery of ESI
(Rule 26(b)(6)(A)); and

South Carolina rules do notrequire parties to meet and confer priorto moving for a protective
orderor compelled discovery.

30. Tennessee (effective 2003; 2009; 2011; 2019)

Tennessee Rules of Civil Procedure 16 (effective 2003), 26 (effective 2011),33,37 and 45
(effective 2009) are patterned after the pre-Dec. 2015 federal rules, with the following exceptions:

Tennessee rules do notrequire preliminary disclosures; do notrequire the partiesto meet and
conferondiscoveryissuespriorto the case's initial scheduling conference/order; and do not
requirethatthepartiesdevelop a discovery plan;

UnderRule 26.02,ifthe requesting party shows good cause for the discovery of ESI that is not
reasonably accessible, the court must (rather than may) specify conditions of discovery;

Rule 26.06 states that the judge should “encourage” counsel to meet and confer about ESI and
may ordera conference, if necessary;

Rule 26.06 contains cost-shifting provisions for when ESI is not reasonably accessible and
when sampling of ESI is insufficient;

In addition to providing a safe harbor for ESI lost as the result of the routine, good faith,
operationofan electronic information system, Rule 37.06 outlines multiple factors the court
should consider when ordering production of ESI; and

Rule 45.07 specifically providesfor the rightto seek reasonable costs of production (even
absenta timely objection); and

Tennesseerules do notrequire partiesto meetand confer prior to movingfora protective
orderorcompelled discovery.

Tennessee Rule 34 (effective 2019), however, is patterned after the post-Dec 2015 federal rules
and like its post-2015federal counterpart, Tennessee Rule 34 requires that objections to requests
for productionbe stated with specificity and that those objections specify whether any documents
are beingwithheld on the basisofthe objection.
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31. Texas (effective Jan. 1, 2021)

In May 2017, the Supreme Court of Texasissued a decision clarifyingthat the proportionality
standard of Texas Rule of Civil Procedure 192.4 (page 114 0f313) “expressly constrains the scope
ofdiscoveryas to otherwise discoverable matters”in a manner that “aligns electronic-discovery
practice” with the Federal Rules of Civil Procedure. Inre State Farm Lloyds,520S.W.3d 595,
604-605,612 (Tex. 2017). Andthe Texas ruleswererecently amended, effective January 1, 2021,
to require initial disclosures, including the disclosure of any ESI that willbe used to supporta
party’sclaimsordefenses. Rule194.2(b)(6) (page1230f313).

Texas’rulesare nototherwise patterned after the federalrules. Texas Rule of Civil Procedure
192.3(b) (page 112 0f313) includes “electronic or videotape recordings, data, and data
compilations” withinits definition of “documents or tangible things” that are subject to discovery.
Rule 196.4 (page 131 of313) providesthat, if desired, a party must specifically request production
of “electronic or magnetic data” and specify the form of production. The responding party must
produceresponsive datathat is reasonably availablein itsordinary course of business. “Ifthe
responding party cannot - through reasonable efforts - retrieve the data orinformation requested
or produceit in the formrequested,” the court can nonetheless orderits productionbut “must
also orderthat therequesting party paythe reasonable expenses of any extraordinary steps
required toretrieve and produce the information.”

32. Utah (effective Nov. 1, 2011; May 1, 2015)

Utah Rule of Civil Procedure 26(b) (effective May 1, 2015) resembles the current (i.e., post-Dec.
2015)Federal Rule 26(b) in thatthe scope of discoveryis defined by whatis relevantto the claims
and defenses and by factorsof proportionality. However, unlike it’s federal counterpart, Utah
Rule of Civil Procedure 26(b):

e Specifically providesthata party seekingdiscoveryhastheburden ofshowing proportionality
(Rule 26(b)(3)); and

e Requiresthata party claimingthat EST is notreasonablyaccessible “describe the source ofthe
electronically stored information, the nature and extent of the burden, the nature of the
informationnotprovided, and any otherinformationthat will enable other partiesto evaluate
the claim” (Rule 26(b)(4)).

Utah Rulesof Civil Procedure 16, 33, 34 (effective Nov. 1, 2011), 26(a) and (e), 37 and 45 (effective
May 1, 2015) are patterned after the current (i.e., post-Dec. 2015) federal rules, with the following
exceptions:

e Rule16doesnotrequirethecourt to enter a scheduling order afterholdinga scheduling
conferencebut allows the court, uponitsdiscretion or uponmotion, to directthe partiesto
appeartodiscussthepreservation, disclosure, ordiscovery of ESI (Rule16(a)(12));

Rule 26 doesnotallowfor “early delivery” of requests for production;

Rule 37 establishesa procedure whereby discovery disputes—other than requestsfor
sanctions—areresolved by a streamlined procedure, referred to as “statement of discovery
issues,” rather thanlengthy motion practice (Rule 37(a));
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e Rule 45 provides thatthe party issuing a subpoena must pay the reasonable cost of producing
ESI (Rule 45(d));

e Rule 45provides thatan entity respondingto a subpoena may object ifa subpoena requests
ESI in an objectionable form (Rule 45(e)(3)(G)) or ESI thatis notreasonably accessible (Rule

45(e)(3)(H)); and
e Rule 45does notexpressly provide that ESI need not be producedin more than one form.

33. Vermont (various effective dates)

VermontRulesof Civil Procedure (see Vermont Statutesand Court Rules) 1 6.2 (effective May 7,
20009),26 (effective Dec. 7,2020), 33, 34 (effective Jan. 1,2018), 37 (effective Sep.18,2017) and
45 (effective Mar. 2,2020)are patterned after the post-Dec. 2015federal rules, with the following
exceptions:

e Vermontrulesdonot require preliminary disclosures; do not require the parties to meetand
conferondiscoveryissuespriorto the case's initial scheduling conference/order; and do not
requirethatthe partiesdevelop a discovery plan;

The rulesdonot provide an option for early Rule 34 requests; and

Rule 37 (f) is broader thanits federal counterpartand appliesto both ESI and “other evidence”
that should havebeenpreserved. Thecourt,ona findingof prejudice, may only take such
actionsas arenecessaryto curethe prejudice. Unlikeitsfederal counterpart, the Vermont rule
doesnot allowadditional sanctions ona findingofan “intent to deprive” (Rule 37(f)).

34. Virginia (various effective dates)

Virginia Rules of Civil Procedure (starting at page 338 of 644) 4:1 (effective Jan. 1, 2019),4:8
(effective May 2,2011), 4:9,4:9A and 4:12 (effective Apr. 1,2018) are patterned after the pre-Dec.
2015 federal rules, with the following exceptions:

e Virginiarules do notrequire preliminary disclosures; do notrequire the partiesto meet and
conferondiscoveryissuespriorto the case's initial scheduling conference/order; anddonot
requirethatthepartiesdevelop a discovery plan;

e Rule 4.1, Virginia’s counterpart to federal Rule 26, allows a receiving party to propose an “ESI
protocol” when a discovery request requires the production of ESI—the protocol “should
address: (A)an initial list of custodians or the person(s) with knowledge ofthe party’s
custodiansandthelocationof ESI, (B) a daterange, (C) production specifications, (D) search
terms, and (E) theidentificationand return ofinadvertently revealed privileged materials.”
(Rule 4:1(b)(7));

e Rule 4:1 expressly provides thatthe court may ordertheallocation of costs for the production
of ESI that is not reasonably accessible (Rule 4:1(b)(7));

e Rule 4:9,Virginia’s counterpartto federal Rule 34,like the current federal rule, requiresthat
objections state whether responsive materialsare beingwithheld on the basisofthe objection
(Rule 4:9(b)(2));

e Rule 4:9A,governing the subpoena duces tecum, expressly allows for the courtto allocate
costs whenorderingthe production of ESI thatis not reasonably accessible (Rule
4:9A(c)(2)(A)); and

e Rule4:12,Virginia’s counterpartto federal Rule 37,doesnot specifically addressthelossof
ESI.
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35. Virgin Islands

The Virgin Islands Rules of Civil Procedure 16,26, 33,34 and 45 are closely patterned afterthe
post-Dec. 2015federal rules, with the following exception:

e Rule 26,likeits current federal counterpart, ties relevancyto the parties’ claimsand defenses
ratherthansubject matter,but the VIruleis silentas to proportionality.

36. Washington (effective Sep. 1, 2013; Dec. 8, 2015)

Washington Superior Court Civil Rules 33 (effective Dec. 8, 2015) and 34 (effective Sep.1,2013)
are patterned after the pre-Dec. 2015 federal rules.

37. Wisconsin (effective Apr. 5, 2018)

Wisconsin Statutes §§ 801.01,802.10,804.08,804.09,804.12,804.01,805.07 (effective Apr. 5,
2018) include many ofthe same concepts as containedin the post-Dec. 2015 federalrules on
electronic discovery, including directingboth the court and the parties to construe and administer
the rules “to secure the just, speedy and inexpensive determination of everyactionand
proceeding” (§ 801.01(2)), setting proportionality (determined by the same factors as enunciated
in FRCP 26(b)) as the standard for discovery’sscope (§ 804.01(2)(a)), requiring specificity in
objections to discovery requests (§ 804.09(2)(b)1.),and allowing the court to allocate expensesto
protectpartiesand non-parties from burdensome discovery (§ 804.01(3)(a)2.). Wisconsin’srules,
however, do vary from the current federal rules:

e Thereisnorequirementfortheinitial disclosure of ESI but § 804.01(2)(e) requiresthe parties
to conferabout the following before seeking discovery of ESI: subjectsonwhich the discovery
of ESI may beneeded, preservation of ESI, forms of production, methodsforasserting
privilege, costs of EST discovery and the need for a referee to supervise discovery of EST.

o §804.01(2)(e)1g, like FRCP 26(b)(2)(B), proscribes discovery of ESI thatis not easily
retrievable dueto “undue burdenor cost” absent a showing of “substantial need and good
cause,”but, unlike the federal rule, it identifies specific categories of ESI subject to this
proscription,including backup data and legacy dataon obsolete systems.

e §804.09(2)(a)3 establishes 5 years before the cause ofaction’saccrual as the reasonablelook
back period for RFPs.

e Theruleonsanctionsprohibits a court fromimposingsanctions on a party forfailureto
provide ESI lostas a result ofthe “routine, good-faith operation of an electronic information
system”butis silenton ESI lost dueto a party’s failure to take reasonable preservation steps.

§ 804.12(4m)).

38. Wyoming (Mar. 1, 2017; Dec. 1, 2019)

Wy oming Rules of Civil Procedure 16,33, 34, 37,45 (effective March 1,2017), and 26 (effective
Dec. 1,2019) are patterned after the post-Dec. 2015 federal rules. Wyoming amended Rule 26
late in 2019, and thatrule now closely mirrors its federal counterpart, specifically requiring that
the proportionality factors be applied to limit the scope of discovery and completely abandoning
the “reasonably calculated” language contained in the former rule. Wyoming’snew rulesdo differ
from theirfederal counterparts however:

e Rule16doesnotrequirethecourt toissuea scheduling order after holdinga scheduling
conference;

HARDY & BACON

Data and Discovery Strategies | SHOOK |


http://www.vicourts.org/rules
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr33
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr34
http://docs.legis.wisconsin.gov/statutes/statutes
https://www.courts.state.wy.us/court_rule/wyoming-rules-of-civil-procedure/

October2022|24

e Rule 26(f) doesnotrequire the parties to meet and confer ondiscovery issues priorto the
case's initial scheduling conference/order and does not require the parties to develop a
discoveryplan; and

e Rule 26(d)does notallowfortheearlyservice of document requests.

Wy oming Rules of Civil Procedure for Circuit Courts containadditional rules aimed at
“enhance[ing] the provision of just, speedy, and inexpensive determination of civil actions;. . .
provid[ing] expedited trial dates; and. .. focus[ing] discovery towardsresolutionoftheissues.”
Rule 1 appliesa “proportionality rule. . . to every aspect of these Rules.”
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STATESADOPTINGINDEPENDENT EDISCOVERY
RULES

1. Colorado (effective Jan. 1, 2012; July 1, 2015)

The ColoradoCivil Access Pilot Project (CAPP) applies to cases filed in participatingjurisdictions
betweenJanuary1, 2012 and June 30, 2015. The goal ofthe pilot program wasto “addressthe
growing concernthatthe civil pretrial processis unnecessarily complex, lengthy, and expensive.”
Amongother changes, the CAPP rules (mandatoryin participatingjurisdictions) establish that:

e “Within 14 daysafterthefilingofan answer, the parties shall meet and confer concerning
reasonable preservation ofall relevant documents and things, including any electronically
storedinformation” (PPR 6.1)

e “The courtmay shiftany orall costsassociated with the preservation, collection and
productionofelectronically stored information as the interests ofjustice and proportionality
so require.” (PPR 6.2)

Applying learnings from CAPP, Colorado Rules of Civil Procedure were amended (effective July 1,
2015 —seeredlined changes).! Notably, the scope of discoveryunder Colorado’s Rule 26(b)(1)
incorporates proportionality in a manner nearly identical to post-Dec 2015 Federal Rule 26(b)(1).
The key provisionsof Rule 16 include:

e Partiesmustfile a Proposed Case Management Order addressing “informationrelevantto the
evaluation of proportionality aswell as howthe case shouldbe handled.”

e Ifthe parties anticipate needingto discover a “significantamount” ESI, the partiesmust
discussandinclude in their Proposed Case Management Order agreements concerning ESI
searchterms tobeused,ifany,andthe production, continued preservation and restorationof
ESI, including forms of production and cost estimates.

e Lead counselforeach counselmustattendin person aninitial case management conference
with thejudge.

e The courtis permitted to dispense with the initial case management conference only if “there
appeartobenounusual issues, that counsel appearto be working together collegially, and that
the informationonthe proposed order appearsto be consistentwiththebestinterestsofall
partiesandis proportionate to the needs of the case.”

2. Connecticut (effective Jan. 1 2012; Jan. 1, 2014; Jan. 1, 2018)

Connecticut’s Rules for the Superior Court include several provisions relating to e Discovery that
do notdirectly parallel the federal rules:

1 Colorado Rulesof Civil Procedure do not appear to be available free of charge on the state court’s
website. A freeversionoftherules(current asof May 1,2016) is provided by a local law firm.
Otherwise, Lexis subscribers canaccess therules here.
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e Rule13-1(page2230f653)(effectiveJan. 1, 2014)specifiesthat a requestfor productionof
“documents”includes ESI and the responding party should include ESI “unless otherwise
specified by the requesting party” (Rule 13-1(c)(2));

e Rule13-5(page2270f653) (effective Jan.1,2012) acknowledges that a protective order may
be usedto specify “termsand conditions” —including cost allocation —relating to the
discovery of ESI (Rule 13-5(9));

e Rule13-9(page2290f653)(effective Jan. 1,2018) providesthat ESI need not be producedin
morethanoneformandthat, ifa requestfor EST doesnot specify the form of production, the
responding party must produce the data“ina formin whichit is ordinarily maintained orin a
form thatis reasonably usable” (Rule 13-9(e));

e Rule 13-14(d) (page 233 0f 653) (effective Jan.1,2012) forecloses sanctions when information
—including ESI —is “lost astheresult of the routine, good-faith operation of a systemor
processinthe absence ofa showingofintentional actions designed to avoid known
preservationobligations.”

3. lllinois (effective July 1, 2014; July 1, 2018)

Illinois Rules of Civil Procedure 201, 214, and 218 address matters relatingto e-discovery.

e Rule 201 specifies that “documents” include ESI (Rule 201(b)(1)) and defines ESI as “any
writings, drawings, graphs, charts, photographs, sound recordings,images,and otherdataor
data compilations in any medium from which electronically stored information canbe
obtained either directly or, if necessary, after translation by the responding partyinto a
reasonably usable form” (Rule 201(b)(4)).

e Rule 214 allows parties to serve written requests for materials, including ESI. Therule
borrowsseveral concepts from Federal Rule 34,includingthat “if a request does not specify a
form for producing electronically stored information, a party must produceit in a form or
formsin which it is ordinarily maintained orin a reasonably usable form orforms.” Rule
214(b). Moreover, Rule 214 incorporates the post-Dec. 2015 federal rules’proportionality
conceptby allowinga responding party to objectto a request “onthebasisthat theburdenor
expense of producing the requested materials would be disproportionate to the likely benefit.”
Rule 214(c).

¢ Rule 218requiresthecourt to hold a case management conference and consider,amongother
things, “any other matters whichmayaid in the disposition ofthe actionincludingbut not
limitedto issues involving electronically stored informationand preservation.” Rule
218(a)(10).

4, Delaware

Delaware Courtof Chancery2Rules 26, 30, 34, and 45 expressly include EST within theirscope.
And Rule 45, followingitsfederal counterpart, limitsthe production of ESI thatis not “reasonably
accessible.” Rule45(d)(1). InJanuary 2011, the Delaware Court of Chanceryissued guidelines for
preservation of ESI.

2 Delaware’s Court of Chancery has exclusive jurisdictionto hear and determine all matters and causes
in equity. Delaware’s Superior Court hasjurisdiction overall criminaland non-equity civil cases
except domestic relation matters (in whichjurisdiction is vested with Delaware’s Family Court). The
Superior Court’s CCDL handles large and complex business or commercial cases.
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The Superior Court of Delaware’s Complex Commercial Litigation Division (CCLD) has E-
Discovery Plan Guidelines, which require the parties to meetand conferto discussissuesrelated
to ESI, including preservation, form and scope of production (“including the c ustodians, time
period, file types and search protocolto be used to identify which EST willbe produced”), the
methodsforassertingand preserving privilege and confidentiality and “whether allocation among
the parties of the expense of preservation and production is appropriate.” The parties then must
develop an e-discovery planfor submission to the court, which will enter an order governing
discovery of ESI.

The Delaware Supreme Courthas created the Delaware Commission on Law & Technology
(DECLT) “to develop and publish guidelines and best practicesregarding the use of technology
and the practice oflaw.” The DECLT offersvarious materials relatingto e Discovery, including a
collection of“Leading Practice” publicationsand a CLE presentationtitled Best Practicesin
Electronic Discovery.

5. Georgia (effective June 4, 2015)

GeorgiaSuperior Court Uniform Rule 5.4 (page 25 0f137) allows for an “early planning discovery
conference” culminating in a discovery plan, the permissible topics of whichinclude: a schedule
for the discovery of ESI (Rule 5.4(2)(b)); the format for which ESI will be produced (Rule
5.4(2)(d)); and sources of ESI thatare not “reasonably accessible” (Rule 5.4(2)(e)).

6. Mississippi (effective July 1, 2013; Jan. 1, 2020)

Mississippi Rules of Civil Procedure 34 and 45 (effective July 1,2013) address the production of
ESI and mirror the federal rules as amendedin 2006. Rule 26 (effective Jan. 1, 2020) includes
ESI in the scope ofdiscoveryand limitsthe discovery of ESI thatis “notreasonably accessible” in
the samemannerasthefederalrule. Buttherulealsolistsspecific conditions thatthe court can
apply tothediscoveryofsuch ESI:

(i) limiting the frequency or extent of electronic discovery; (ii) requiring the discovery
to be conducted in stages with progressive showings by therequestingpartyofa need
for additionalinformation; (iii) limiting the sources of electronically stored
informationtobe accessed or searched; (iv)limiting the amount ortype of
electronically stored informationto be produced; (v) modifyingthe formin whichthe
electronically stored informationis to be produced; (vii) requiringa sample
production of some ofthe electronically stored information to determine whether
additional productionis warranted;and (vii)allocating to the requesting party some
or all ofthe costof producing electronically stored informationthat is not reasonably
accessiblebecause ofundueburdenorcost.

Rule 26(b)(5).

Mississippi’s Rule 16. 33 and 37 predate the 2006 federal rule amendments and do not contain
specific ESI-related provisions.
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Mississippi’s Supreme Court’s Rules Committee on Civil Practice and Procedure is conducting a
comprehensive review of the Mississippi Rules of Civil Procedure. The Committee invited
attorneys and judges to submit proposed revisionsthrough August31,2016. Someofthe
proposed revisionsrelate to Mississippi’s discovery-related rules. See generally Mississippi Rules
of Civil Procedure Revision Project.

7. New Hampshire

New Hampshire Superior Court3 Rules include ESI within the scope of discovery (Rule 21),
requiretheinitialdisclosure of ESI (Rule 22) and allow for requestsfor production of ESI (Rules
23 and 24).

Rule 25, meant to “codifly] electronic discovery in New Hampshire,” includes the following
provisions:

e Partiesmustmeetand confer on the preservation of ESI (Rule 25(a));

e A dutytopreserve “all potentiallyrelevant ESI”is triggered “once the partyis aware that the
informationmay berelevantto a potential claim” (Rule 25(b));

o “Requestsfor ESI shallbe madein proportionto the significance oftheissues in dispute” and
cost-shiftingmaybe appropriate for any disproportionate requests (Rule 25(c));

e A partymay request ESI “stored in any medium from which information could be obtained
eitherdirectly or,if necessary, after translation by the responding party into a reasonably
usable form,” including “back-up and archived copies of ESI” (Rule 25(d));

e The partyrequesting ESI must statethe formin whichit is to be produced (Rule 25(e), butthe
same ESI neednotbe producedin morethan one form (Rule25(h));

e Theinadvertentproductionofprivileged ESI doesnoteffecta waiver (Rule 25(i)) and the
responding party can “claw-back” such ESI (Rule 25(j)); and

e “A party mayalsoserveonanother partyarequest to permittherequestingpartyandorits
representatives to inspect, copy, test or sample the ESI in the responding party’s possession or
control” (Rule 25(k)).

8. New York

New York hasno e-discovery rules that apply to all trial courts, but certain courts withinthe New
Y orkState Unified Court System address e-discovery:

e Section 202.12 ofthe Uniform Civil Rulesforthe Supreme Courtand the County Court
requires parties who attend a preliminary conference to be prepared to discuss electronic
discovery. After the conference, the court may establish the method and scope of discoveryof
ESI.

3 New Hampshire’s Superior Court is the only forumin the courtforjurytrials and has jurisdiction
overcertain criminal, domestic relationsand civil cases. Incomparison, New Hampshire’s District
Courts havejurisdiction over casesinvolving families, juveniles, small claims, landlord-tenant
matters, minor crimes and violations, and civil cases in which the amountin dispute does not exceed
$25,000. New Hampshire also hasa Family Division and Probate Court.
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e Appendix A tothe Uniform Rules setsforth guidelines forthe discovery of ESI from
nonparties in Commercial Division cases, andincludeslimits on thatdiscoverybased onthe
same proportionality factors listedin FRCP 26

e Section 202.70, whichapplies to the Commercial Division of the Supreme Court, requiresthe
partiesto meetand confer about ESI before the preliminary conference.

¢ The Commercial Divisionin Nassau County hasadopted guidelines for the discovery of ESI.

9. Oregon (effective January 1, 2019)

Oregon Rule of Civil Procedure 43 defines “documents” to include EST (Rule 43A(1)), provides
that, ifa requesting party does not specify a form of production for ESI, the responding party may
produce ESI in the formin whichit is ordinarily maintained orin a reasonably useful form (Rule
43E(1)),and allows a party, orthe court, torequest a meetand confer onissuesregarding ESI
production (Rule 43E(2)).

10. Pennsylvania (effective August 1, 2012)

Pennsylvania Rulesof Civil Procedure 4009.1, 4009.11, 4009.12,4009.21,4009.23 and 4011
provideforthediscovery of “electronically stored information.” But the Explanatory Comment
preceding Rule 4009.1expressly rules out adopting federal jurisprudence on ESI discovery:
“[t]hough the term ‘electronically stored information’is usedin theserules, thereis nointentto
incorporate the federaljurisprudence surrounding the discovery of electronically stored
information. The treatment of suchissuesis to be determined by traditional principlesof
proportionality under Pennsylvanialaw . ...” Still, Pennsylvania’s proportionality principles
include a number ofthe same factors aslisted in FRCP 26 (Explanatory Comment, B, preceding
Rule 4009.1). And the Official Note to Rule 4009.11 provides that requestsfor ESI shouldbe as
specific as possible, including specifying the form of production and limitations asto time and
scope.

11. Rhode Island (effective November 5, 2014)

RhodeIsland Superior Court* Rule of Civil Procedure 34 (page 47 of115) provides for requests for
productionof “documentsorelectronically stored information. . . stored in any medium from

whichinformation can be obtained either directly or, if necessary, after translationby the
responding partyinto a reasonably usable form.” Rule 34(a)(1)(A). The same ESI requestsare
allowed by the Family Court (page 45 0f90) and District Court (page 49 of109) Rule 34
counterparts.

4 RhodelIsland’s Superior Courthasjurisdictionin all felony proceedings, in civil caseswhere the
amountin controversy exceeds $10,000,andin equity matters. The District Courthasexclusive
jurisdiction of all civil actionsat lawwherein the amountin controversyis less than $5,000.The
Superiorand District Courtshave concurrent jurisdiction ofall civil actionsat lawin which the
amountin controversy exceeds $5,000and does notexceed $10,000. The Family courthas
jurisdiction over mattersinvolving domestic relationsand juveniles.
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STATESADOPTINGRULESAFFECTINGWAIVER
OF PRIVILEGE AND WORK PRODUCT
PROTECTION

1. Alabama

Rule 26(b)(6)(B) ofthe Alabama Rules of Civil Procedure (effective Dec. 21, 2018) mirrors
Federal Rule of Civil Procedure 26(b)(5)(B) and providesa procedure for the retrieval of
inadvertently produced privileged information;

Rule 510(a) ofthe Alabama Rules of Evidence (effective Oct. 1, 2013) defines privilege waiver asa
voluntary or consented disclosure of any significant part of a privileged matter;

Rule 510(b) ofthe Alabama Rules of Evidence mirrors Federal Rule of Evidence 502 and,among
other things, (i) confines subject matter waiver (Rule 510(b)(1)); (ii) prevents waiver for certain
inadvertent disclosures (Rule 510(b)(2)); and (iii) allows a courtorderto prevent waiver for any
disclosure (Rule 510(b)(4)).

2. Alaska

Rule 5100fthe Alaska Rules of Evidence (effective July 15,1994) defines privilege waiverasa
voluntary or consented disclosure of any significant part of a privileged matter.

3. Arizona

Rule 26 (b)(6)(B) ofthe Arizona Rules of Civil Procedure (effective Jan. 1,2020) mirrors Federal
Rule of Civil Procedure 26(b)(5)(B) and provides a procedure for theretrieval ofinadvertently
produced privileged information;

Rule 502 ofthe Arizona Rules of Evidence (effective Jan. 1, 2017) mirrors Federal Rule of
Evidence 502 and,among other things, (i) confines subject matter waiver (Rule 502(a)); (ii)
prevents waiver for certain inadvertent disclosures (Rule 502(b)); and (iii) allows a courtorderto
preventwaiver for any disclosure (Rule 502(d)).

4, Arkansas

Rule 26(b)(5) ofthe Arkansas Rules of Civil Procedure(current Mar. 18,2021),like Federal Rule
of Civil Procedure 26(b)(5)(B), provides a procedure for the retrieval ofinadvertently produced
privileged information, but, unlike the federalrule, it specifies a time period for notification—14
daysfromthedisclosure’s discovery— providing thatifthe producing party notifies the receiving
party within this period, the disclosure willbe presumed to be inadvertent and not meant to waive
privilege. Therule also lists factors forthe courtto consider when determining whether a
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disclosure wasinadvertent, including “the reasonableness of the precautions taken to prevent
inadvertentdisclosure” (Rule 26(b)(5)(D));

Arkansas Rule of Evidence 502 (current Sept. 1,2021) limits waiver forinadvertent disclosures
retrieved pursuant to the Rule 26(b)(5) procedures (Rule 502(e)) and applies selective waiver to
disclosuresmadeto government agencies (Rule 502(f)).

5. California

California Code of Civil Procedure Section 2031.285 (effective June 29,2009), like Federal Rule
of Civil Procedure 26(b)(5)(B), setsforth a process by which a party can clawback privileged or
protected ESI thathas beeninadvertently disclosed but, unlike the federal rule, the Californiarule
requires the receiving party to raise any challenges to the privilege claim within 30 days ofthe
notice of disclosure;

Section 912 ofthe California Evidence Code (effective Jan. 1,2015) defineswaiver of privilege as
disclosure orconsentto disclosure, without coercion, of a significant part of the communication.

6. Colorado

Rule 26(b)(5)(B) of the Colorado Rules of Civil Procedure (effective Sept.23,2021) largely
mirrors Federal Rule of Civil Procedure 26(b)(5)(B) and provides a procedure for theretrieval of
inadvertently produced privileged information. Unlike the federal rule, it requires the receiving
party to challenge the privilege claim within 14 daysofreceivingthe notice of disclosure;

Rule 502 ofthe Colorado Rules of Evidence (effective Mar. 22, 2016) mirrors Federal Rule of
Evidence 502 and,among other things, (i) confines subject matter waiver (Rule 502(a)); (ii)
prevents waiver for certain inadvertent disclosures (Rule 502(b)); and (iii) allows a courtorderto
preventwaiver for any disclosure (Rule 502(d)).

7. Delaware

The Complex Commercial Litigation Division’s (CCLD) Protocol for the Inadvertent Production of
Documents establishes a claw-back procedure and statesthat “[iJnadvertent production of
privileged material, the return of which is requested in accordance with this[protocol], shallnot
be considered a waiver ofany claim of privilege”;

Delaware Rule of Evidence 510 (page 34 of75) (current May 2018) mirrors federal Rule of
Evidence 502 and,among otherthings, (i) confines subject matter waiver (Rule 510(b)); (ii)
prevents waiver for certain inadvertent disclosures (Rule 510(c)); and (iii) allows a courtorder to
preventwaiver for any disclosure (Rule 510(f)).
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8. Florida

Rule 1.285 ofthe Florida Rules of Civil Procedure (effective Jan. 1, 2011), like Federal Rule of
Civil Procedure 26(b)(5)(B), provides a procedure for the retrieval of inadvertently produced
privileged information, but, unlike the federalrule, it requiresboththat (i) the producing party
provide notice ofthe inadvertent production within 10 daysof discovery and that (ii) the
receiving partyraise any challengesto the privilege claim within 20 days ofreceiving that notice;

Section 90.507 of the Florida Statutes (effective July 10, 1995) defineswaiver of privilege as
consentto disclosure or voluntary disclosure without the expectation of privacy.

9, Hawaii

Hawaii Rule of Evidence 511defineswaiver of privilege as a voluntary or consented disclosure of
any significant part of a privileged matter.

10. Idaho

Rule 26 (b)(5)(B) of the Idaho Rulesof Civil Procedure (effective July 1,2016) mirrors Federal
Rule of Civil Procedure 26(b)(5)(B) and provides a procedure for theretrieval ofinadvertently
produced privileged information;

Rule 5100ftheIdaho RulesofEvidence (effective July 1,2018) defineswaiver ofprivilege as
voluntary disclosure or consentfor disclosure of any significant partof the matteror
communication.

11. lllinois

I1linois Supreme Court Rule 201(p) (effective July 1,2014) mirrors Federal Rule of Civil
Procedure 26(b)(5)(B) and providesa procedure for the retrieval of inadvertently produced
privileged information;

Illinois Rule of Evidence 502 (effective Jan. 1,2013) mirrors Federal Rule of Evidence 502 and,
among otherthings, (i) confines subject matter waiver (Rule 502(a)); (ii) prevents waiver for
certain inadvertent disclosures (Rule 502(b)); and (iii) allows a courtorderto prevent waiver for
any disclosure (Rule 502(d)).

12. Indiana

Rule 26(B)(5)(b) ofthe Indiana Rules of Trial Procedure (current July 15, 2021) mirrors Federal
Rule of Civil Procedure 26(b)(5)(B) and provides a procedure for theretrieval ofinadvertently
produced privileged information;

IndianaRuleof Evidence 502 (current Jan. 1,2020) mirrors Federal Rule of Evidence 502 and,
among otherthings, (i) confines subject matter waiver (Rule 502(a)); (ii) prevents waiver for
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certain inadvertent disclosures (Rule 502(b)); and (iii) allows a courtorderto prevent waiver for
any disclosure (Rule 502(d)).

13. lowa

Rule 1.503(5)(b) ofthe Iowa Rules of Civil Procedure (current Sept. 14,2021) mirrors Federal
Rule of Civil Procedure 26(b)(5)(B) and provides a procedure for theretrieval ofinadvertently
produced privileged information;

IowaRuleof Evidence 5.502 (page 7 of19) (effective June 1, 2009) mirrors Federal Rule of
Evidence 502 and,among other things, (i) confines subject matter waiver (Rule 5.502(a)); (ii)
prevents waiver for certain inadvertent disclosures (Rule 5.502(b)); and (iii) allows a court order
to preventwaiver for any disclosure (Rule 5.502(c)).

14. Kansas

KansasRule of Civil Procedure 60-226(b)(7)(B) (effective July 1, 2012) mirrors Federal Rule of
Civil Procedure 26(b)(5)(B) and provides a procedure for the retrieval ofinadvertently produced
privileged information;

KansasRule of Evidence 60-437 (effective Jan. 1,1964) defines privilege waiver as disclosure of
informationwith knowledge ofthe privilege and without coercion, trickery, deception, or fraud;

Kansas Rule of Evidence 6 0-426a (effective July 1,2011) mirrors Federal Rule of Evidence 502
and, amongother things, (i) confines subject matter waiver (KSA 60-426a(a)); (ii) prevents
waiver for certaininadvertent disclosures (KSA 60-426a(b)); and (iii) allows a courtorderto
preventwaiver for any disclosure (KSA 60-426a(d)).

15. Kentucky

Kentucky Rule of Evidence 509 (effective July 1,1992) defineswaiver of privilege as voluntary
disclosure orconsentto disclosure of any significant partofthe privileged matter.

16. Louisiana

Louisiana Code of Civil Procedure Article 1424(D) (effective Aug. 15,2007) providesthat
inadvertentdisclosure of privileged materials does not operate as a waiver if “reasonably prompt
measures” were taken to assert privilege “once the holder knewofthedisclosure”;

Louisiana Code of Evidence Article 502 (effective Jan. 1, 1993) defineswaiver of privilege as
voluntarydisclosure or consent to disclosure.
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17. Maine

Rule 26(b)(5)(B) of the Maine Rules of Civil Procedure (currentJune 24, 2014) mirrors Federal
Rule of Civil Procedure 26(b)(5)(B) and provides a procedure for theretrieval ofinadvertently
produced privileged information;

Maine’s Rule of Evidence 510 (page 97 of 200) (effective Jan. 1, 2015) defines waiver of privilege
as voluntary disclosure or consent to disclosure.

18. Maryland

Rule 2-402(e)(3) of the Maryland Rules of Civil Procedure for the Circuit Court (effective April 1,
2017),like Federal Rule of Civil Procedure 26(b)(5)(B), providesa procedure forinadvertently
produced privilege information, but, unlike the federal rule, the producing party is required to
provide notice of disclosure within a “reasonable time” after its production and thereis no
express provision requiring the receiving party to return (“promptly return, sequester, or
destroy”) the privileged information once notified, although the receiving partyis directed not to
use or disclose the information prior to resolution of the privilege claim;

Maryland Rules of Procedure 2-402(e) (effective April 1,2017) contains two provisionsof Federal
Rule of Evidence 502, preventing waiver for certain inadvertent disclosures (Rule 2-402(e)(4))
and allowing a courtorderto prevent waiver for any disclosure (Rule 2-402(€)(5)).

19. Massachusetts

Rule 26(b)(5)(B) of the Massachusetts Rules of Civil Procedure (effective Sept. 1, 2017) largely
mirrors Federal Rule of Civil Procedure 26(b)(5)(B), providinga procedure for the retrieval of
inadvertently produced privileged information, but, unlike the federalrule, it directsthe court to
conductthe “reasonable steps” analysis of FRE 502(b) forall challenged claims to determine
whether the disclosure was inadvertent;

The Massachusetts Guide to Evidence (2021 Ed.) Section523(b) provides that privilege is waived
if a significant partofthe privileged matteris disclosed and that disclosureis voluntary,
consented to, ormadeas part of a claim or defense. And 523(c) providesthat anunintentional
disclosure will not constitute waiver if “reasonable precautions were takento preventthe
disclosure.” (The Noteto this Section includes a thorough explanation of FRE 502 and its effect
on state law.)

20. Minnesota

Rule 26.02(f)(2) ofthe Minnesota Rules of Civil Procedure (effective July 1,2018) mirrors
Federal Rule of Civil Procedure 26(b)(5)(B) and providesa procedure fortheretrieval of
inadvertently produced privileged information;

HARDY & BACON

Data and Discovery Strategies | SHOOK |


https://www.courts.maine.gov/rules/text/MRCivPPlus/mr_civ_p_26_plus_2014-9-1.pdf
https://www.courts.maine.gov/rules/text/mr_evid_plus_2018-06-29.pdf
https://govt.westlaw.com/mdc/Document/N5E7640909CEA11DB9BCF9DAC28345A2A?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/mdc/Document/N5E7640909CEA11DB9BCF9DAC28345A2A?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://www.mass.gov/rules-of-civil-procedure/civil-procedure-rule-26-general-provisions-governing-discovery#-b-scope-of-discovery
https://www.mass.gov/guides/massachusetts-guide-to-evidence
https://www.revisor.mn.gov/court_rules/cp/id/26/#26.02

October 2022 |36

Minnesota Rule of Evidence 502 (effective Jan. 1,2019) mirrors Federal Rule of Evidence 502
and, amongother things, (i) confines subject matter waiver (Rule 502(a)); (ii) prevents waiver for
certain inadvertent disclosures (Rule 502 (b));and (iii) allows a court orderto prevent waiver for
any disclosure (Rule 502(c)).

21. Mississippi

Rule 26 (b)(6)(B) ofthe Mississippi Rules of Civil Procedure (effective Jan. 1,2020) mirrors
Federal Rule of Civil Procedure 26(b)(5)(B) and providesa procedure fortheretrieval of
inadvertently produced privileged information;

Mississippi Rule of Evidence 502 (effective July 1,2020) containstwo provisions of Federal Rule
of Evidence 502, confining subject matter waiver (502(e)(1)) and preventing waiver for certain
inadvertentdisclosures (502(e)(2)).

22. Missouri

Missouri Supreme Court Rule 56.01(b)(9)(A)(i) (effective Aug. 28,2019) largely mirrors Federal
Rule of Civil Procedure 26(b)(5)(B), providing a procedure for the retrieval of inadvertently
produced privileged information, but, unlike the federal rule, it also expressly provides that “[t]he
production of privileged or work-product protected documents, electronically stored information
or otherinformation, whetherinadvertent or otherwise,is nota waiver ofthe privilege or
protectionfromdiscoveryin the proceeding” (Rule 56.01(b)(9)(B)).

23. Montana

Rule 26 (b)(6)(B) of the Montana Rules of Civil Procedure (effective Dec. 16,2014) mirrors
Federal Rule of Civil Procedure 26(b)(5)(B) and providesa procedure for the retrieval of
inadvertently produced privileged information;

Montana Rule of Evidence 503 (effective June 7, 1990) provides that privilege is waived ifa
significant part ofthe privileged matteris disclosed and that disclosure is voluntary or consented
to.

24. Nebraska

Nebraska Revised Statute 27-511 (effective 1975) provides that privilege is waived if a significant
part ofthe privileged matteris disclosed and that disclosure is voluntary or consented to.

25. Nevada

Rule 26(b)(5)(B) ofthe Nevada Rules of Civil Procedure (effective Mar. 1,2019) mirrors Federal
Rule of Civil Procedure 26(b)(5)(B) and provides a procedure fortheretrieval of inadvertently
produced privileged information;
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Nevada’s Revised Statute 49.385 (effective 1995) providesthat privilegeis waivedifa significant
part ofthe privileged matteris disclosed and that disclosure is voluntary or consented to.

26. New Hampshire

Under New Hampshire Superior Court Rule 25(i) the inadvertent disclosure of privileged EST will
not waive privilege. And Superior Court Rule 25(j) allows such privileged ESI to be clawed back.

27. New Jersey

Rule 4:10-2(e)(2) of the NewJersey Court Rules (effective Sept. 1, 2016) mirrors Federal Rule of
Civil Procedure 26(b)(5)(B) and provides a procedure for the retrieval ofinadvertently produced
privileged information;

New Jersey Rule of Evidence 530(c) (effective July 1,2020) mirrors Federal Rule of Evidence 502
and, amongother things, (i) confines subject matter waiver (Rule 530(c)(1)); (ii) prevents waiver
for certaininadvertent disclosures (Rule 530(c)(2)); and (iii) allows a court order to prevent
waiver for any disclosure (Rule 530(c)(4)).

28. New Mexico

Rule 1-026(B)(7)(b) of the New Mexico Rules of Civil Procedure (effective May 15,2009) mirrors
Federal Rule of Civil Procedure 26(b)(5)(B) and providesa procedure for theretrieval of
inadvertently produced privileged information;

New Mexico Rule of Evidence 11-511 (effective Dec. 31,2013) provides that privilege is waived ifa
significant part of the privileged matteris disclosed and that disclosure is voluntary or consented
to.

29. North Dakota

Rule 26(b)(5)(B) of the North Dakota Rules of Civil Procedure (effective Mar. 1,2017) mirrors
Federal Rule of Civil Procedure 26(b)(5)(B) and providesa procedure for theretrieval of
inadvertently produced privileged information;

North Dakota Rule of Evidence 510 (effective Mar. 1,2014) providesthat privilege is waived ifa
significant part of a privileged matteris disclosed and that disclosure is voluntary or consented to.

30. Oklahoma

§ 12-3226(B)(5)(b) ofthe Oklahoma Rules of Civil Procedure (effective Mar. 15,2005) mirrors
Federal Rule of Civil Procedure 26(b)(5)(B) and providesa procedure for theretrieval of
inadvertently produced privileged information;
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Oklahoma Evidence Code12 O.S. § 2511 (effective Nov. 1,2002) provides that privilege is waived
if a significant partofa privileged matteris disclosed and that disclosureis voluntaryor
consentedto; and

Oklahoma Evidence Code12 0.S. § 2502 (effective Nov. 1,2013) contains two provisions of
Federal Rule of Evidence 502, confining subject matter waiver (§ 12-2502(F))and preventing
waiver for certaininadvertent disclosures (§12-2502(E)).

31. Oregon

OregonRule of Evidence 511 (effective 2017) providesthat privilege is waived if a significant part
ofaprivileged matteris disclosed and that disclosure is voluntary or consented to.

32. Rhode Island

Rule 26(b)(7) of the Rhode Island Rules of Civil Procedure (effective Dec.10,2020)containsa
similar procedure fortheretrieval ofinadvertently produced privileged information as contained
in Federal Rule of Procedure 26(b)(5)(B) but, unlike the federal rule, it is specific to ESI;

RhodeIsland Rule of Evidence 502 (effective Sept. 9,2019) mirrors Federal Rule of Evidence 502
and, amongother things, (i) confines subject matter waiver (Rule 502(a)); (ii) prevents waiver for
certain inadvertent disclosures (Rule 502 (b));and (iii) allows a court order to prevent waiver for

any disclosure (Rule 502(d)).

33. South Dakota

South Dakota Rule of Evidence 510 providesthat privilegeis waived if a significant part ofa
privileged matteris disclosed and that disclosure is voluntary or consented to.

34. Tennessee

Rule 26.02(5) ofthe Tennessee Rules of Civil Procedure (effective July 1,2011) mirrors Federal
Rule of Civil Procedure 26(b)(5)(B) and provides a procedure for the retrieval ofinadvertently
produced privileged information;

Tennessee Rule of Evidence 502 (effective July 1, 2010) mirrors Federal Rule of Evidence 502(b)
and prevents waiver for certain inadvertent disclosures.

35. Texas

Texas Rule of Evidence 511(b) (effective June 1,2020) largely mirrors Federal Rule of Evidence
502and, amongotherthings, (i) confinessubject matter waiver (Rule 511(b)(1)), (ii) prevents
waiver for certaininadvertent disclosures (Rule 511(b)(2)), and (iii) allows a court order to
preventwaiver for any disclosure (Rule 511(b)(3)). Unlike FRE 502(b), Rule 511(b)(2) doesnot
includethereasonable steps analysis but instead requires compliance with Texas Rule of Civil
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Procedure 193.3(d) (effective Jan. 1,2021), which provides that an inadvertent disclosure of
privileged materials will not waive privilege “if - within tendaysora shorter time ordered by the
court, after the producing party actually discovers that such production was made - the producing
party amendstheresponse, identifying the material or information produced and stating the
privilege asserted.”

36. Utah

Rule 26(b)(8)(B)ofthe Utah Rulesof Civil Procedure (effective Nov. 1, 2021) mirrors Federal
Rule of Civil Procedure 26(b)(5)(B) and provides a procedure for theretrieval ofinadvertently
produced privileged information;

Utah Rule of Evidence 510(a) (current Aug. 31,2021)defines waiver of privilege asthe voluntary
disclosure or consentto disclosure of any significant partofthe matter (Rule 510(a)(1)), or failure
to takereasonable precautionsagainstinadvertent disclosure (Rule 510(a)(2)).

37. Vermont

Rule 26 (b)(6)(B) of the Vermont Rules of Civil Procedure (effective Dec.7,2020) mirrors Federal
Rule of Civil Procedure 26(b)(5)(B) and provides a procedure for the retrieval ofinadvertently
produced privileged information;

Vermont Rule of Evidence 510(b) (effective Jan.23,2012) mirrors Federal Rule of Evidence 502
and, amongother things, (i) confines subject matter waiver (Rule 510(b)(1)); (ii) prevents waiver
for certaininadvertent disclosures (Rule 510(b)(2)); and (iii) allows a court order to prevent
waiver for any disclosure (Rule 510(b)(4)).

38. Virginia

The CodeofVirginia § 8.01-420.7 (effective July 1, 2010) mirrors Federal Rule of Evidence 502
and, amongother things, (i) confines subject matter waiver (§ 8.01-420.7(A)); (ii) prevents waiver
for certaininadvertent disclosures (§ 8.01-420.7(B)); and (iii) allows a court order to prevent
waiver for any disclosure (§ 8.01-420.7(C)).

39. Washington

Rule 26(b)(6) of the Washington Superior Court Civil Rules (effective April28,2015) mirrors
Federal Rule of Civil Procedure 26(b)(5)(B) and provides a procedure for the retrieval of
inadvertently produced privileged information;

Washington Rule of Evidence 502 (effective Sep. 1,2010) mirrors Federal Rule of Evidence 502
and, amongother things, (i) confines subject matter waiver (Rule 502(a)); (ii) prevents waiver for
certain inadvertent disclosures (Rule 502(b)); and (iii) allows a courtorder to prevent waiver for
any disclosure (Rule 502(d)).
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https://www.txcourts.gov/media/1452743/trcp-combined-effective-september-1-2021.pdf
https://casetext.com/rule/texas-court-rules/texas-rules-of-civil-procedure/part-ii-rules-of-practice-in-district-and-county-courts/section-9-evidence-and-discovery/discovery/rule-193-written-discovery-response-objection-assertion-of-privilege-supplementation-and-amendment-failure-to-timely-respond-presumption-of-authenticity
https://casetext.com/rule/utah-court-rules/utah-rules-of-civil-procedure/part-v-depositions-and-discovery/rule-26-general-provisions-governing-disclosure-and-discovery-effective-november-1-2021
http://www.utcourts.gov/resources/rules/ure/view.html?rule=0510.htm
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=8db8677e-591e-4ad7-8ea3-225ababa9443&nodeid=AABAAGAAB&nodepath=%2FROOT%2FAAB%2FAABAAG%2FAABAAGAAB&level=3&haschildren=&populated=false&title=Rule+26.+General+Provisions+Governing+Discovery&config=0148JABlZDFjMjZjMi02MTQwLTQ0OWMtODY4NC1lZmQ5MzViZjY4NGYKAFBvZENhdGFsb2eg1i0bc5z5rLz8VmCla9lQ&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A62PK-8N01-F5T5-M0XT-00008-00&ecomp=_g1_kkk&prid=0340eb2b-7a75-4e26-9f15-171b9c38e087
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=2f548b28-54dc-4473-b84a-71404d707c25&nodeid=AAIAAFAAL&nodepath=%2FROOT%2FAAI%2FAAIAAF%2FAAIAAFAAL&level=3&haschildren=&populated=false&title=Rule+510.+Waiver+of+Privilege+and+Work-Product+by+Disclosure&config=0148JABlZDFjMjZjMi02MTQwLTQ0OWMtODY4NC1lZmQ5MzViZjY4NGYKAFBvZENhdGFsb2eg1i0bc5z5rLz8VmCla9lQ&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A62PK-8N01-F5T5-M139-00008-00&ecomp=_g1_kkk&prid=af4d0567-147b-42a4-a087-cc47755bc88a
https://law.lis.virginia.gov/vacode/title8.01/chapter14/section8.01-420.7/
https://www.courts.wa.gov/court_rules/pdf/CR/SUP_CR_26_00_00.pdf
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=ER&ruleid=gaer0502
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40. West Virginia

West Virginia Rule of Evidence 502 mirrors Federal Rule of Evidence 502 and, among other
things, (i) confines subject matter waiver (Rule 502(a)); (ii) prevents waiver for certain
inadvertentdisclosures (Rule 502(b)); and (iii) allows a court order to prevent waiver for any
disclosure (Rule 502(d)).

41. Wisconsin

Wisconsin Statute § 804.01(7) (effective Apr. 5,2018) mirrors Federal Rule of Civil Procedure
26(b)(5)(B) and provides a procedure for the retrieval ofinadvertently produced privileged
information;

Wisconsin Statute § 90 5.11 (effective 1993) providesthat privilege is waived if a significant part of
aprivileged matteris disclosed and that disclosure is voluntary or consented to.

Wisconsin Statute §905.03(5) (effective Jan. 1, 2013) containstwo provisionsof Federal Rule of
Evidence 502, confining subject matter waiver (§ 905.03(5)(b)) and preventing waiver for certain
inadvertentdisclosures (§905.03(5)(a)).
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http://www.courtswv.gov/legal-community/court-rules/evidence-rules/evidence-articles.html
https://docs.legis.wisconsin.gov/statutes/statutes/804
http://docs.legis.wisconsin.gov/statutes/statutes/905/11
http://docs.legis.wisconsin.gov/statutes/statutes/905
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FEDERAL DISTRICT COURTLOCAL EDISCOVERY
RULES, ORDERS, AND FORMS:

1. M.D. Ala.

Guidelinesto Civil Discovery Practice (see Section ITI.D — Electronically Stored Information, page
18 of27; Appendix IT — Askthe Right Questions, page 25 of 27) (effective Feb. 9, 2015)

2. S.D. Ala.

Local Rules (effective Aug. 1, 2015)
e Civil L.R.16(a)— Preliminary Pretrial Conferences
e Civil L.R.26(a) — Conference of the Parties; Planning for Discovery
e Local FormforReportofParties’Planning Meeting (Rule 26(f) Report)

3. D. Alaska

Local Rule16.1(b) — Pre-Trial Schedulingand Planning Conference (effective Dec. 7,2018)
Local Civil Form 26(f) — Scheduling and Planning Conference Report (seeIV(C))

4, Ariz.

General Order17-08 —regardingthe Mandatory Initial Discovery Pilot Project
(MIDP) (see MIDP discussionin following section below)

5. E.D. and W.D. Ark.

Local Rule 26.1—Qutline for Fed.R.Civ.P.26(f) Report (effective May 1, 2002)

6. N.D. Cal.

Standing Order for All Judges of the Northern District of California (effective Nov. 1,2018)
Guidelinesforthe Discovery of Electronically Stored Information (revised Dec. 1, 2015)
ESI checklistforuse duringthe Rule 26(f) meet and confer process (revised Dec.1,2015)
[Model] Stipulated Order Re: Discovery of Electronically Stored Information for Standard
Litigation

[Model] Stipulation & Order Re: Discovery of Electronically Stored Information for Patent
Litigation

5 This sectionidentifies only court-widerules, orders and forms. To the extentthatindividual judges
haveadditional or different standing orders governing discovery, these are not compiled here.
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https://www.almd.uscourts.gov/forms/guidelines-civil-discovery-practice-middle-district-alabama
http://www.alsd.uscourts.gov/sites/alsd/files/local-rules.pdf
http://www.akd.uscourts.gov/sites/akd/files/local_rules/civil_1.pdf
http://www.akd.uscourts.gov/sites/akd/files/forms/26f_report.docx
http://www.azd.uscourts.gov/sites/default/files/general-orders/17-08.pdf
https://www.are.uscourts.gov/sites/are/files/local_rules/26.1.pdf
https://cand.uscourts.gov/wp-content/uploads/judges/Standing_Order_All_Judges_11.1.2018.pdf
https://www.cand.uscourts.gov/filelibrary/1117/ESI_Guidelines-12-1-2015.pdf
https://www.cand.uscourts.gov/filelibrary/1118/ESI_Checklist-12-1-2015.pdf
https://d1legal.com/wp-content/uploads/2017/04/Model-Stip-E-discovery-Order-Standard.pdf
https://d1legal.com/wp-content/uploads/2017/04/Model-Stip-E-discovery-Order-Standard.pdf
http://cand.uscourts.gov/filelibrary/1422/Model%20Stip%20E-discovery%20OrderPatent.docx
http://cand.uscourts.gov/filelibrary/1422/Model%20Stip%20E-discovery%20OrderPatent.docx
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7. S.D. Cal.

Local Rules (revised July 5, 2021)
e PatentLocal Rule2.1.a—Early Neutral Evaluation Conference (page 74)

8. D. Colo.

Guidelines Addressingthe Discovery of Electronically Stored Information (effective Sep. 1,2014)
CheckKklist for Rule 2 6(f) Meet-and-Confer Regarding Electronically Stored Information (effective

Apr.24,2015)
LCivR 16.2 — Scheduling Order (page 9) (effective Dec. 1, 2015)

Proposed Scheduling Order and Instructions (revised March, 2020)
9. D. Conn.

Local Rules (revised Jan. 31,2021)
e Rule ofCivil Procedure 16(b) — Scheduling Orders (page 22)
e Civil Appendix, Form 26(F) Report of Parties’ Planning Meeting (page 99) (see 1 V(E)())

10. D. Del.

Default Standard for Discovery, Including Discovery of Electronically Stored Information (“ESI”)

Default Standard for Accessto Source Code
Local Bankruptcy Rule 7026-3 — Discovery of Electronic Documents (Effective Feb. 1, 2021)

11. M.D. Fla.

Handbookon Civil Discovery Practice (see § VIII— E-Discovery) (revised Feb. 1,2021)

12. N.D. Fla.

Local Rules (effective Nov. 24,2015)
e 2.1 —Definitions(page?7)
e 26.2(E)—Discoveryin Criminal Cases(page 25)

13. S.D. Fla.

Local Rules (revised Dec. 1,2020)
e 16.1(b)(2)(K) — Scheduling Conference Report (pages 312-33)
e 16.1(b)(3)(C)—JointProposed Scheduling Order (page 33)
e 26.1(e)—Interrogatories and Production Requests (pages44-47)

ESI ChecKklist
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https://www.casd.uscourts.gov/_assets/pdf/rules/2021.07.5%20Local%20Rules.pdf
http://www.cod.uscourts.gov/Portals/0/Documents/Forms/CivilForms/E-Discovery_Guidelines.pdf
http://www.cod.uscourts.gov/Portals/0/Documents/Forms/CivilForms/E-Discovery_Checklist.pdf
http://www.cod.uscourts.gov/Portals/0/Documents/LocalRules/2015%20FINAL.pdf
http://www.cod.uscourts.gov/Portals/0/Documents/Forms/CivilForms/Proposed_Scheduling_Order_and_Instructions.docx?ver=2020-03-06-083118-850
https://www.ctd.uscourts.gov/sites/default/files/Revised-Local-Rules-01-31-2021.pdf
https://www.ded.uscourts.gov/sites/ded/files/pages/Electronic%20Discovery%20Default%20Standard_0.pdf
https://www.ded.uscourts.gov/sites/ded/files/pages/Default%20Standard%20for%20Access%20to%20Source%20Code_0.pdf
https://www.deb.uscourts.gov/sites/default/files/ELM/7026-3_0.pdf
https://www.flmd.uscourts.gov/sites/flmd/files/documents/flmd-middle-district-discovery-a-handbook-on-civil-discovery-practice.pdf
http://www.flnd.uscourts.gov/forms/Court%20Rules/local_rules.pdf
https://www.flsd.uscourts.gov/sites/flsd/files/2020-LocalRulesEffective12-01-2020-FINAL.pdf
https://www.flsd.uscourts.gov/sites/flsd/files/forms/ESI-Checklist.Rule-16.1..pdf
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14. N.D. Ga.

LR 16.2 —Joint Preliminary Report and Discovery Plan (pages CV - 27-29) (updated June 18,
2020)

Appendix B, IT. Joint Preliminary Reportand Discovery Plan (page APP.B—9-18) (seeY 11(b),
page APP.B.-15) (revised Mar. 1,2011)

15. S.D. Ga.

Local Rule 26.1(b)
Form — Rule 26(f) Report (see | F)

16. D. Guam

Civil Attachment 5 — Schedulingand Planning Conference Report ( see 1V (C)) (revised Dec. 12,
2014)

17. D. Haw.

General and Civil Rule LR16.3 — Scheduling Conference Order (page 18) (effective Sept. 1, 2019)
18. D. Idaho
Local District Civil Rule 16.1 — Scheduling Conference, Litigation Plan, Voluntary Case
Management Conference and Electronically Stored Information (revised Jan. 4, 2021)
19. N.D. Ill.

General Order17-0005—implementing the Mandatory Initial Discovery Pilot
(MIDP) program (see below)

Standing Order Regarding MIDP
20. S.D. lll.

Local Rules (revised 2021)
e 16.2(a)—Initial Conferences ofthe Parties; Submission of Report (page10)
e 23.1—ClassActions/ Schedulingand Discovery Conference (page 12)

Joint Report of Parties and Proposed Schedulingand Discovery Order (see 17)
(revised Dec. 2019)

Joint Report of Partiesand Proposed Schedulingand Discovery Order (Class
Action) (see 1 8) (revised Dec.2019)

21. N.D. Ind.
Local Rules (effective Nov. 18, 2019)
e L.R.16.1(d) — Planning-Meeting Report

Data and Discovery Strategies
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http://www.gand.uscourts.gov/sites/default/files/NDGARulesCV.pdf
http://www.gand.uscourts.gov/sites/default/files/NDGARulesAppB.pdf
https://www.gasd.uscourts.gov/court-info/local-rules-and-orders/local-rules#lr26
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwj_j-C038XzAhWhiOAKHbprDsEQFnoECAQQAQ&url=https%3A%2F%2Fwww.gasd.uscourts.gov%2Fsites%2Fgasd%2Ffiles%2F2018_Rule26fReportform_LGW_BWC-June2018.docx&usg=AOvVaw1oc5r8BjOu50FS3Vw7cbx3
https://www.gud.uscourts.gov/sites/default/files/forms/civil_attachments_-_rev_20170317.zip
https://www.hid.uscourts.gov/files/order532/2019_08_26_administrative_Order%20Amending%20the%20Local%20Rules%20eff%202019_09_01(1).pdf?PID=11&MID=47
https://www.id.uscourts.gov/content_fetcher/print_pdf_packet.cfml?Court_Unit=District&Content_Type=Rule&Content_Sub_Type=Civil
https://www.id.uscourts.gov/content_fetcher/print_pdf_packet.cfml?Court_Unit=District&Content_Type=Rule&Content_Sub_Type=Civil
http://www.ilnd.uscourts.gov/_assets/_documents/_forms/_clerksoffice/rules/admin/pdf-orders/General%20Order%2017-0005%20-%20Mandatory%20Initial%20Discovery%20Pilot%20(MIDP).pdf
https://www.ilnd.uscourts.gov/_assets/_documents/MIDP%20Standing%20Order.pdf
https://www.ilsd.uscourts.gov/Forms/2021LocalRules.pdf
http://www.ilsd.uscourts.gov/Forms/SchDiscoveryOrder.pdf
http://www.ilsd.uscourts.gov/Forms/ClassActionSchDiscoveryOrder.pdf
http://www.ilsd.uscourts.gov/Forms/ClassActionSchDiscoveryOrder.pdf
https://www.innd.uscourts.gov/sites/innd/files/CurrentLocalRules.pdf
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e L.P.R.2-1(b)—DiscoveryPlan
ReportofParties’ Planning Meeting (see 1 4)

22. S.D. Ind.
Local Rule16.1(b) — Case Management Plan (effective July 1,2021)

Uniform Case Management Plan (see T ITI(K)) (revised Aug. 27, 2021)
Uniform Patent Case Management Plan (see 1IV(G))(revised Aug. 27, 2021)

ESI Supplementto Case Management Plan
23. N.D. lowa

Instructionsand Worksheet for Preparation of Trial Schedule and Discovery Plan (effective June
9,2020)

24. S.D. lowa

Order for Status Reporton ESI

Instructionsand Worksheet for Preparation of Scheduling Order and Discovery Plan (effective
May 1, 2017)

25. D. Kan.

Guidelinesfor Cases Involving Electronically Stored Information (EST) (effective Dec.1,2015)
ReportofParties’ Planning Conference (see page 2 and 15(E)) (revised Aug.2016)

Initial Order Regarding Planningand Scheduling (see page 5and f5(e).) (revised Dec. 1, 2015)
SchedulingOrder (see Y2(f)) (revised Dec. 1,2015)

26. D. Md.

Local Rules (effective July 1, 2021)
e Section VIII. Patents; Rule 802 — Scheduling Conference (page 84)
e Appendix D; Standard Requests for Production of Documents (page 146)

Discovery Guidelines (I.ocal Rules, Appendix A)

Principlesforthe Discovery of Electronically Stored Informationin Civil Cases (these principles
replaced Suggested Protocol for Discovery of Electronically Stored Information)

Local Bankruptey Rules (Revised Dec.1,2020)
e 2004-1(d) — Examination Guidelines (page 12)
e 7026-1(j) — Discovery Guidelines (page 65)
e Appendix C—Discovery Guidelines (page 161)

27. E.D. Mich.

ModelOrder Relatingto the Discovery of ESI (effective Sep. 20, 2013)
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https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiXssj19cXzAhWul-AKHXtOBCsQFnoECAMQAQ&url=https%3A%2F%2Fwww.innd.uscourts.gov%2Fsites%2Finnd%2Ffiles%2FPartiesPlanningMeeting.docx&usg=AOvVaw1dYjzihd83Jdjda0IxnyLE
https://www.insd.uscourts.gov/sites/insd/files/local_rules/Local%20Rule%2016-1%20-%20Pretrial%20Procedures_1.pdf
https://www.insd.uscourts.gov/sites/insd/files/Uniform%20CMP%20-%20Final%208-27-2021.pdf
https://www.insd.uscourts.gov/sites/insd/files/Patent%20CMP%20Final%208-27-2021.pdf.pdf
https://www.insd.uscourts.gov/sites/insd/files/Uniform%20CMP%20-%20ESI%20Supplement.pdf
https://www.iand.uscourts.gov/sites/iand/files/Worksheet%20for%20Trial%20Schedule%20and%20Discovery%20Plan.pdf
https://www.iasd.uscourts.gov/sites/default/files/forms/esi%20template%20order%20%281%29.pdf
https://www.iasd.uscourts.gov/sites/default/files/forms/Scheduling%20Order%20and%20Discovery%20Plan%202-4-20_0.pdf
https://ksd.uscourts.gov/wp-content/uploads/2015/10/Guidelines-for-cases-involving-ESI-July-18-2013.pdf
https://ksd.uscourts.gov/wp-content/uploads/2018/01/Report-of-Parties-Planning-Conference.docx
https://ksd.uscourts.gov/wp-content/uploads/2018/01/F-InitialOrder12-1-15.docx
https://ksd.uscourts.gov/wp-content/uploads/2018/01/F-SchedOrder12-1-15.docx
http://www.mdd.uscourts.gov/sites/mdd/files/LocalRules.pdf
http://www.mdd.uscourts.gov/discovery
http://www.mdd.uscourts.gov/sites/mdd/files/ESI-Principles.pdf
http://www.mdd.uscourts.gov/sites/mdd/files/ESIProtocol.pdf
https://ecf.mdb.uscourts.gov/localrules.pdf
https://www.mied.uscourts.gov/PDFFIles/ModelESIDiscoveryOrderAndRule26fChecklist.pdf
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Local Bankruptcy Rule 7026-4 — Discovery of Electronically Stored Information (page 62)
(upated Feb. 27,2018)
Bankruptcy Court Report of Parties’ Rule 26(f) Conference (revised Apr. 19, 2016)

28. D. Minn.

Local Rule 37.1(e) — form of discovery motion concerning failure to preserve ESI
(amendedDec.21,2015)
eDiscovery Guide (Jan. 2021)

Rule 26(f) Reportand Proposed Scheduling Order (see 1 (e)(2))
Rule 26(f) Reportand Proposed Scheduling Order (Patent Cases) (see 1 (h)(4))

29. N.D. and S.D. Miss.

Local Uniform Civil Rules (effective Dec. 1,2021)
e 26(f)—Fed. R. Civ.P. 26(f) Conference of the Parties (page 19)
e 45(d)—Non-Party ESI (page 24)

Form1i — Case Management Order (see § 6(E)) (updated Feb. 2018)
30. E.D. Mo.

Local Rule 3.01(A) — Disclosure Pursuant to Rule 26(a)(1)and (2) (page 39 of150) (effective Dec.
1,20009)

31. D.N.H.

Local Rules (amended Dec.1,2019)
e 26.1-DiscoveryPlan(page22)
e Civil Form 2 —Discovery Plan (page 66)
e Supplemental Patent Rule 3.1 — Scheduling Conference, Discovery Plan and Discovery Order
(page 1530f161)

32. D.N.J.

Local Civil Rules (revised June 24, 2021)
e 26.1(b) —Meeting of Parties, Discovery Plans, and Initial Disclosures (page 45)
e 26.1(d)—Discoveryof Digital Information Including Computer-Based Information (page 47)

Joint Proposed Discovery Plan
Local Bankruptcy Rule 7016-1 — Pretrial Procedure (page 61) (currentas of August1,2021)

33. ED.NY

Local Civil Rules (effective Oct.28,2018)
e 26.2—AssertionofClaimofPrivilege (see Committee Note, page 32)
e 26.3(c)(2) — Uniform Definitionsin Discovery Requests / Document (page 3 3)
e 54.1—Taxable Costs (see Committee Note, page 47)
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http://www.mieb.uscourts.gov/sites/default/files/courtinfo/LocalRules.pdf
http://www.mieb.uscourts.gov/sites/default/files/forms/Report%20of%20Parties%20Rule%2026%28f%29%20Conference%20v2016-04-19_0.pdf
https://www.mnd.uscourts.gov/sites/mnd/files/LR-37-1.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwig2qXLgMjzAhVkq3IEHdu3BtwQFnoECBYQAQ&url=https%3A%2F%2Fwww.mnd.uscourts.gov%2Fsites%2Fmnd%2Ffiles%2FeDiscovery-Guide.pdf&usg=AOvVaw3Vx3s5p4cVt2DYigsDjKj4
https://www.mnd.uscourts.gov/sites/mnd/files/forms/Rule26f-report-non_patent.pdf
https://www.mnd.uscourts.gov/sites/mnd/files/forms/Rule26f-report-patent_cases.pdf
https://www.mssd.uscourts.gov/sites/mssd/files/2021_MASTER_COPY_CIVIL_FINAL.pdf
http://www.msnd.uscourts.gov/sites/msnd/files/forms/Form1_CMO_2-1-2015.pdf
https://www.moed.uscourts.gov/sites/moed/files/CMECF_localrule.pdf
https://www.nhd.uscourts.gov/pdf/Combined%20Local%20Rules%20-%202019.pdf
http://www.njd.uscourts.gov/sites/njd/files/completelocalRules.pdf
http://www.njd.uscourts.gov/sites/njd/files/forms/R16DiscoveryPlan.pdf
http://www.njb.uscourts.gov/sites/default/files/local_rules/Local_Rules_Package_08-01-2021_final.pdf
https://img.nyed.uscourts.gov/files/local_rules/localrules.pdf
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Local Bankruptey Rule 7033-1(f) — Reference to Records (effective Dec.13,2019)

34. N.D.N.Y.

Civil Case Management Plan (see 14.G.) (effective Dec.4,2020)
35. S.D.N.Y

Local Civil Rules (effective Oct.28,2018)
e 26.2—AssertionofClaimofPrivilege (see Committee Note, page 32)
e 26.3(c)(2) — Uniform Definitionsin Discovery Requests / Document (page 3 3)
e 54.1—Taxable Costs (see Committee Note, page 47)
Standing Order —Pilot Project Regarding Case Management Techniques for Complex Civil Cases
(effective Nov. 14, 2014)
Discovery Guide for Pro Se Litigants
Local Bankruptcy Rule 7033-1(f) — Reference to Records (page 70) (effective Dec. 1,2017)

36. W.D.N.Y.

Local Rules of Civil Procedure (effective Jan. 1, 2021)
e 16(b)—Initial Pretrial Conference (page 18)
e 26(e)—Electronically Stored Information (page 26)

37. M.D.N.C.

Local Rule of Practice and Procedure 16.1(f) - Meeting on the Scope of Retention of Potentially
Relevant Documents (page 18) (effective June 21, 2021)

38. W.D.N.C.

Local Rule of Civil Procedure 1 6.1(g) — Initial Pretrial Conference (page 21) (effective Dec. 1,
2018)

39. N.D. Ohio

Local Civil Rules
e 16.3(b) — Case Management Conference (revised Aug.9,2021)
e Appendix K — Default Standardsfor Discovery of Electronically Stored Information

40. S.D. Ohio

Rule 26(f) Reportof Parties (Western Division, Daytononly) (see 1 6.h.)
Rule 26(f) Reportof Parties (Eastern Divisiononly) (see §7.b.)
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https://www.nyeb.uscourts.gov/local-bankruptcy-rules-united-states-bankruptcy-court-eastern-district-new-york#7033-1
https://www.nynd.uscourts.gov/sites/nynd/files/forms/Civil%20Case%20Management%20Plan_Fillable.pdf
https://www.nysd.uscourts.gov/sites/default/files/local_rules/rules-2018-10-29.pdf
https://www.nysd.uscourts.gov/rules#12
https://www.nysd.uscourts.gov/sites/default/files/2018-06/discoveryguide.pdf
https://www.nysb.uscourts.gov/sites/default/files/LocalRules2017.pdf
https://www.nywd.uscourts.gov/sites/nywd/files/2021%20Civil%20Local%20Rules%20FINAL%20with%20SIGNATURES%20%28rev%201-4-2021%29.pdf
https://www.ncmd.uscourts.gov/sites/ncmd/files/2021_June_21_CIVRulesEffective.pdf
https://www.ncwd.uscourts.gov/sites/default/files/local_rules/Revised_Local_Rules_1.pdf
https://www.ohnd.uscourts.gov/sites/ohnd/files/CivilRules_Rule163.pdf
https://www.ohnd.uscourts.gov/sites/ohnd/files/CivilRules_AppendixK.pdf
https://www.ohsd.uscourts.gov/sites/ohsd/files/Rule26%28F%29form%20Rev%202016%20Forms%20page.pdf
https://www.ohsd.uscourts.gov/sites/ohsd/files/Rule26f_031219.pdf

October 2022 | 47

41. E.D. Okla.

Recommendations for Electronically Stored Information Discovery Production in Federal
Criminal Cases (effective Feb. 2012)

42. W.D. Okla.

Local Court Rules (effective May 26, 2021)
e CivilRule16.1(a)(1) — Parties’ Initial Conference (page 14)
e Civil Rule26.1 —Discovery Plan (page 20)
[ )
[ )

Appendix IT —Joint Status Report and Discovery Plan (page Appx.II-1, 76 0f107) (see 18.D.)
Criminal Rule16.1(a) (page 61 0f106)

General Order Regarding Best Practices for Electronic Discovery of Documentary Materialsin

Criminal Cases (effective Aug.20,2009)
43. D. Or.

Local Rule of Civil Procedure 26 (updated May 17,2021)
e LR26-1(2) —Electronically Stored Information
e LR26-6 —E-Discoveryin Patent Cases
e LR 26-7 —Initial Discovery Protocols for Employment Cases Alleging Adverse Action

44, M.D. Penn.

Local Rules of Court (effective Dec.1,2014)
e LR26.1—Duty to Investigate and Disclose (page 19)
e Appendix A —Joint Case Management Plan (page 72;see 14.6)

45. W.D. Penn.

Local Rules (effective Nov. 1,2016)
e LCvR26.2-DiscoveryofElectronically Stored Information (page 23)
e Appendix LCvR 16.1A—Fed. R. Civ. Pr. 26(f) Report of the Parties (page 92)

Electronic Discovery Information

Administrative Orders
e Establishmentofa Panel of Special Mastersfor Electronic Discovery (amended Feb 26,2016)
o Establishmentofa Panel of Mediatorsfor Electronic Discovery (filed Dec. 16,2015)

e Use ofSpecial Mastersfor Electronic Discovery By United States Bankruptcy Judges (filed
Mar. 30,2011)
Local Bankruptcy Rules (effective June 15,2017)
e 7026-1—Discovery of Electronic Documents
e 7026-2— Electronic Discovery Special Master

46. P.R.

Local Civil Rule 16(a) — Scheduling Conference (page 18) (effective December 21, 2020)
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http://www.oked.uscourts.gov/sites/oked/files/ESIdiscovery.pdf
http://www.oked.uscourts.gov/sites/oked/files/ESIdiscovery.pdf
https://www.okwd.uscourts.gov/wp-content/uploads/Local-Rules-05-26-2021.pdf
http://www.okwd.uscourts.gov/wp-content/uploads/2014/09/genord09-5.pdf
http://www.okwd.uscourts.gov/wp-content/uploads/2014/09/genord09-5.pdf
https://ord.uscourts.gov/index.php/rules-orders-and-notices/local-rules/civil-procedure/1846-lr-26-discovery
https://www.pamd.uscourts.gov/sites/pamd/files/LR120114.pdf
https://www.pawd.uscourts.gov/sites/pawd/files/lrmanual20181101.pdf
http://www.pawd.uscourts.gov/ed-information
http://www.pawd.uscourts.gov/sites/pawd/files/AmendCriteriaEDSM.pdf
http://www.pawd.uscourts.gov/sites/pawd/files/general-ordes/special_master_order.pdf
http://www.pawd.uscourts.gov/sites/pawd/files/edsm-UseOfSpecialMastersForElectronicDiscovery.pdf
https://www.pawb.uscourts.gov/local-rules-effect-june-15-2017
https://www.prd.uscourts.gov/sites/default/files/documents/ajax/20210211-FAB-Local-Rules-20201221-FINAL-Web.pdf
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47. M.D. Tenn.

Administrative Order No. 174-1 — Default Standard for Discovery of Electronically Stored
Information (“E-Discovery”) (effective Sept.12,2018)

48. W.D. Tenn.

Local Rule 26.1(e) — E-Discovery (page 19) (revised Nov. 2,2020)
Standard Track Scheduling Order (Local Rule 16.2 A ppendix H)
Expedited Track Scheduling Order (Local Rule 16.2 Appendix G)

Complex TrackScheduling Order (L.ocal Rule 16.2 Appendix I)
Local Patent Rules (effective Sept. 20, 2019), Appendix B—Joint Planning Report and Proposed

Schedule (page 34 0f48)

49, E.D. Tex.

[Model] Order Regarding E-Discovery in Patent Cases
50. N.D. Tex.

Second Amended Miscellaneous Order No. 62 (Dallas Division, Patent Cases) (filed Sept. 12,
2019) (see T 2-1(a) — Conference of the Partiesand Case Management Statement and A ppendix B
— [Model] Order Regarding E-Discovery in Patent Cases)

51. S.D. Tex.

Local Rule of Practice for Patent Cases 2-1(a) — Parties’ Preparation for Initial Case Management

Conference (effectiveJan.1,2008)

52. D. Utah

Bankruptcy Court Form 35: Report of Parties’ Planning Meeting Pursuantto Local Rule 7016-1

53. D. V.

Local Rule of Procedure 26(a) — Discovery Schedule (page 20) (effective Mar. 1,2017)

54. W.D. Wash.

Local Civil Rules 26(f) (page 52)(updated Jan. 19, 2021)
Model A greementre: Discovery of Electronically Stored Information (updated Mar. 12,2015)
Best Practices for Electronic Discoveryin Criminal Cases (adopted Mar.21,2013)

55. S.D. W. Va.

Local Rules of Procedure (currentas of June 8,2017)
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https://www.tnmd.uscourts.gov/sites/tnmd/files/AO174%20E%20Discovery%20AO174.pdf
https://www.tnmd.uscourts.gov/sites/tnmd/files/AO174%20E%20Discovery%20AO174.pdf
https://www.tnwd.uscourts.gov/pdf/content/LocalRules.pdf
https://www.tnwd.uscourts.gov/pdf/content/LR162_Standard.doc
https://www.tnwd.uscourts.gov/pdf/content/LR162_Expedited.doc
https://www.tnwd.uscourts.gov/pdf/content/LR162_Complex.doc
https://www.tnwd.uscourts.gov/pdf/content/LocalPatentRules.pdf
https://www.txed.uscourts.gov/sites/default/files/forms/E-Discovery_Patent_Order.pdf
https://www.txnd.uscourts.gov/sites/default/files/orders/misc/Misc62-3.pdf
http://www.txs.uscourts.gov/sites/txs/files/rules.pdf
http://www.txs.uscourts.gov/sites/txs/files/rules.pdf
https://www.utb.uscourts.gov/sites/default/files/local_rules/2019_local_rules_forms-fillable.pdf
http://www.vtd.uscourts.gov/sites/vtd/files/LocalRules.pdf
https://www.wawd.uscourts.gov/sites/wawd/files/WDWA_Local_Civil_Rules_Clean_1.19.21.pdf
http://www.wawd.uscourts.gov/sites/wawd/files/ModelESIAgreement.pdf
http://www.wawd.uscourts.gov/sites/wawd/files/32113BESTPRACTICESFORELECTRONIC.pdf
https://www.wvsd.uscourts.gov/sites/default/files/local_rules/LocalRulesofProcedure06082017.pdf
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e ReportofParties’ Planning Meeting (required by Local Rule 16.1 (page 12))
e Local Rule26.5—DiscoveryofElectronically Stored Information (page 27)

56. E.D. Wis.

Civil Local Rules (amended May 1, 2021)

° 16(a) — Preliminary Pretrial Conferences (page 24)
o 26(a) — Conference ofthe Parties; Planning for Discovery (page 29)
° Criminal Local Rule 16.1(b) (page 51)

57. D. Wyo.

Local Civil Rules (current asof May 2017)

e 26.1(c) —DiscoveryofElectronically Stored Information (page24)
e Appendix A —Rule 26(f) Conference Checklist6 (page 93)

58. U.S. Court of Federal Claims

Rules ofthe United States Court of Federal Claims (amended August 2,2021),
Title V (page 38)

6 Appendix A’s reference to Local Rule 26.1(d)(3) is an outdated reference; the Appendix should
reference Local Rule26.1(c)(2)instead.
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http://www.wvsd.uscourts.gov/pdfs/Report_of_Parties_planning_meeting0307.pdf
https://www.wied.uscourts.gov/sites/wied/files/documents/Local%20Rules%202010-0201_Amended%202021-0501.pdf
https://www.wyd.uscourts.gov/sites/wyd/files/local_rules/localrules-cv_0.pdf
http://www.uscfc.uscourts.gov/sites/default/files/21.08.02_02%20FINAL%20Rules.pdf
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FEDERAL COURT EDISCOVERY AND RELATED
INITIATIVES

1. Seventh Circuit

The Seventh Circuit Electronic Discovery Pilot Program is a multi-year, multi-phase project
begunin 2009 to develop, implement, evaluate, and improve pretrial litigation procedures. The
program committee has published Principles Relating to the Discovery of Electronically Stored
Information, Second Edition (January 2018), which are designed to “provide incentivesforthe

early and informal information exchange on commonly encountered issuesrelating to evidence
preservationand discovery,” and a Model Standing Order foruse by courts participatingin the
program. Phase One was completed in May 2010 (Reporton Phase One). Phase Two was
completedin May 2012 (Report on Phase Two). And Phase Threebeganin May 2012 (Interim
ReportonPhaseThree).

2. S.D.N.Y.

The Pilot Program to Improve the Quality of Judicial Case Management was implemented in

response to the federalbar’s concernoverthehigh costs oflitigating complex cases and was
designed to reduce costs and delay by improving judicial case management of such matters. The
programwas in effect Nov. 1, 2011through Oct. 31, 2014. Sincethen, “the Bench and the Bar are
urgedto considerthe provisionsofthe Pilot Projectas best practices and to usethemin particular
cases as theyseefit.”

3. Federal Criminal Cases

The Department of Justice and Administrative Office Joint Electronic Technology Working Group

published Recommendationsfor EST Discovery Productionin Federal Criminal Casesin Feb.
2012.

4. Federal Employment Cases Alleging Adverse Action

InNov.2011,the Federal Judicial Centerlaunched the Pilot Project Regarding Initial Discovery
Protocolsfor Employment Cases Alleging Adverse Action. United States District Courtjudges
across the country wereinvited to participate in the project, which seeksto encourage the
exchange of “the mostrelevantinformation and documents” — specifically defined to include ESI
— “earlyin the case,to assistin framingtheissuestoberesolved and to planfor more efficient
and targeted discovery.”

5. Mandatory Initial Discovery Pilot Project — Ariz. & N.D. Ill.

In May 2017,somedistrict courtsbegan participatingin the Mandatory Initial Discovery Pilot
Project (“MIDP”), a 3-year project to study “whether requiring partiesin civil cases to respond to
aseriesofstandard discovery requests before undertaking other discovery will reduce the cost
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https://www.ediscoverycouncil.com/about-us
https://www.ediscoverycouncil.com/sites/default/files/7thCircuitESIPilotProgramPrinciplesSecondEdition2018.pdf
https://www.ediscoverycouncil.com/sites/default/files/7thCircuitESIPilotProgramPrinciplesSecondEdition2018.pdf
https://www.ediscoverycouncil.com/sites/default/files/StandingOrde8_10.pdf
https://www.ediscoverycouncil.com/sites/default/files/phase1report.pdf
https://www.ediscoverycouncil.com/sites/default/files/Phase-Two-Final-Report-Appendix.pdf
https://www.ediscoverycouncil.com/sites/default/files/phase_three_interim_report.pdf
https://www.ediscoverycouncil.com/sites/default/files/phase_three_interim_report.pdf
https://www.nysd.uscourts.gov/sites/default/files/pdf/Complex_Civil_Rules_Pilot_14.11.14.pdf
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwj6r8bfmMrKAhWDlIMKHcNFDJwQFggcMAA&url=http%3A%2F%2Fwww.uscourts.gov%2Ffile%2F2938%2Fdownload&usg=AFQjCNFjepKky6RXdBoFOx4YFI3Ax8Xqaw&sig2=mZ6MMzFI1ggIF1nQhrPdJQ&bvm=bv.112766941,d.amc
https://www.fjc.gov/sites/default/files/2012/DiscEmpl.pdf
https://www.fjc.gov/sites/default/files/2012/DiscEmpl.pdf
https://www.fjc.gov/content/321837/mandatory-initial-discovery-pilot-project-overview
https://www.fjc.gov/content/321837/mandatory-initial-discovery-pilot-project-overview
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and delayofcivil litigation.” Exceptin exempted cases, the mandatoryinitial discovery replaced
the initial disclosures required by Rule 26(a)(1) and required instead that the parties make more
expansive disclosures, including that they:

e make initial disclosures of “both favorable and unfavorable informationthatis relevantto
their claims or defenses regardless of whether theyintend to use the information in their
cases”;and

e “address certainissuesrelatingto [ESI] and produce ESI by the deadline set in the
Standing Order.”

Two district courts — Ariz. and N.D. I1l.— participated in the program, which ended on June1,
2020.
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MODEL UNIFORM LAWS
1. Conference of Chief Justices

In Aug. 2006, the Conference approved the Guidelines for State Trial Courts Regarding Discovery
of Electronically-Stored Information “asa reference tool” and urged “the highest appellate court
ofeachjurisdiction to distribute the Guidelines to the trialjudgesin its state as appropriate.”

2. National Conference of Commissioners of Uniform State Laws (approved
Aug. 2007)

In Aug. 2007, the Uniform Law Commission (ULC, also known as National Conference of
Commissioners on Uniform State Laws) approved the Uniform Rules Relating to the Discovery of
Electronically-Stored Information.
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http://ncsc.contentdm.oclc.org/cdm/ref/collection/civil/id/56
http://ncsc.contentdm.oclc.org/cdm/ref/collection/civil/id/56
https://www.uniformlaws.org/viewdocument/final-act-2007-1?CommunityKey=9f59e43b-b91b-436f-80d2-e2c222e86f8c&tab=librarydocuments
https://www.uniformlaws.org/viewdocument/final-act-2007-1?CommunityKey=9f59e43b-b91b-436f-80d2-e2c222e86f8c&tab=librarydocuments

