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GLOBAL OVERVIEW

Global overview

Gregory L Fowler
Shook, Hardy & Bacon LLP

The 2016 edition of this product liability survey, like those in years past, is
intended to assist counsel in understanding developments in our respective
national product liability laws and, based on that understanding, develop-
ing global product liability and risk minimisation strategies. While there
is scope for arguing that the various national product liability regimes are
becoming normalised as they continue to develop, it is also true that there
remain critically important differences in both the procedural and substan-
tive laws that make each jurisdiction’s product liability system unique. The
reader is thus encouraged to seek advice from any of these well-qualified
authors concerning the challenges posed by the product liability laws in
their countries.

As we survey the world of product liability today, one of the largest
current questions facing many countries is how to handle the fallout from
admissions by Volkswagen that a ‘defeat device’ was used in some models
ofits clean diesel vehicles, amounting to over 11 million vehicles worldwide.
Governments around the world are investigating whether Volkswagen vio-
lated a variety of types of laws including consumer and safety standards,
environmental standards and vehicle emissions standards. Switzerland
has gone so far as banning the sale of certain Volkswagen diesel models.
Claimants’ lawyers are also entering the fray in a big way. In the United
States, a massive multi-district litigation has consolidated hundreds of
actions against Volkswagen for centralised pretrial discovery and motion
practice. Class actions have also been filed in Canada and Australia. Before
itis all said and done, and that may not be any time soon, government reg-
ulatory and criminal lawyers, along with civil product liability lawyers, will
all play a role in untangling this situation.

Procedural and substantive changes in the law continue to reshape
the product liability landscape. Consumers’ demand for greater ‘access to
justice’ in Latin America, for example, continues to drive legislation that
has resulted in several notable developments for product liability claims.
Argentina has adopted a revised Civil and Consumer Code that took effect
from1January 2016. Among other features, the new Code, which has retro-
active application, creates strict liability for certain products and activities,
permits courts to shift the burden of proof to manufacturers and explic-
itly excludes certain disputes - including actions involving the rights of
consumers - from arbitration agreements. Argentina also adopted a new
User and Consumer Code that creates tribunals with exclusive jurisdiction
over consumer claims, which are heard on an expedited basis. Despite low
jurisdictional limits for compensatory damages, these new courts may still
award large punitive damages under the Consumer Protection Act. These
reforms have had an immediate impact in Argentina. The Court of Appeals
in Civil Proceedings has already decided that the new provisions on arbi-
tration agreements will apply to agreements made before the code became
effective. Elsewhere, Brazil, Ecuador and Costa Rica updated their civil
procedure codes in 2015. Ecuador’s changes included the elimination of
provisions shifting the burden of proof and allowing courts to order injunc-
tion relief without notice to the opposing party, the exclusion of consumer
protection claims from the scope of summary proceedings, and prohibi-
tions on courts awarding provisional remedies where a judgment is pend-
ing on appeal (with limited exceptions).

In Asia, the Hong Kong Law Reform Commission’s working group on
class actions continued its work during 2015 and early 2016 to prepare a
draft bill introducing the Commission’s recommendation for an opt-out
class action for product liability claims, among other causes of action. In
mainland China, new amendments to the Civil Procedure Law took effect
from January 2013, introducing a number of changes to the way cases will
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be litigated against manufacturers. For example, government agencies or
authorised social institutions may bring public interest litigation for envi-
ronmental pollution, infringements of consumer rights or other public
interest matters. There are also provisions for fast-track and small-claim
litigation, and evidentiary tools that address electronic evidence and the
appointment of forensic investigators on factual issues. China continues to
adopt legal reform measures aimed at advancing the rule of law including
procedural interpretations related to class actions and court filing reforms
that make it easier to file lawsuits.

At the end of 2013, Japan adopted a proposal to expand its existing con-
sumer group litigation mechanism to permit collective actions for damages
based on consumer claims. Korea, however, continues to debate the expan-
sion of its Consumer Basic Act to permit broader class actions for consumer
damages. In addition, there are continuing efforts to amend the Korean
Product Liability Act to create a presumption that a product is defective if
either the defect occurs within an area under the exclusive control of the
manufacturer or the damages caused are of a kind that would typically be
the result of a product defect. A separate bill would permit punitive dam-
ages where manufacturers are aware of a product defect but failed to take
corrective action and consumers were injured as a result.

Elsewhere in the Pacific, Australia continues to expand its class action
regimes. Class actions are presently only allowed in federal courts and in
the state courts of Victoria and New South Wales. In 2015, the Western
Australia Law Reform Commission submitted a final report and recom-
mendation to the Western Australia Parliament to adopt a similar class
action regime for the state, as did the state of Queensland in 2014.

The class action regime in South Africa initially received much-needed
clarification from the country’s Supreme Court in November 2012. In two
price-fixing cases against various bread companies, the Court ruled that
the classes should not be admitted and in doing so, provided helpful guid-
ance on things like the application of certification criteria, the need for a
clear class definition and the assessment of whether there is a triable issue.
Nevertheless, the Court failed to adopt a strong predominance require-
ment and left the door open for ‘mass personal injury’ claims. Soon after,
the Constitutional Court reviewed the matter, and, although it agreed with
the Supreme Court on many points, it ruled that the certification criteria
are not conditions precedent to proceeding with a class action. Instead,
certification is granted where it is in the interest of justice to do so, which
might occur where only a few certification criteria are met or might not
be granted even if all criteria are met. In May 2016, a South African High
Court gave the go-ahead for gold miners to bring personal injury silicosis
cases as a class action suit, creating the largest class action suit in South
Africa’s history.

The European Commission released its long-awaited initiative on
collective redress in 2013. It recommended, but did not require, member
states to adopt class actions in the areas of competition claims, consumer
protection, environmental protection, and data privacy. The Commission
has also identified features that such class action models should include.
Member states had until the middle of last year - 2015 - to comply, and
the Commission is currently evaluating the compliance and determining
whether more binding action is warranted.

Among the member states, the governments of Belgium, France and
Lithuania adopted class action laws in early 2014. The class action proce-
dure in France’s new Consumer Act requires a determination of general
liability before a class is certified and class members opt in. Personal injury
claims are excluded, but the government has included a similar class action
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model as part of the new National Health Law and a general purpose class
action model is included in a pending bill by the Ministry of Justice. This
model would permit personal injury claims based on harms caused by a
health product, broadly defined. Belgium and Lithuania also adopted class
action laws in March 2014. In contrast to France, their models include a
preliminary certification stage, but with wider scopes that permit per-
sonal injury claims. Reforming or creating collective redress procedures
remained a topic of legislative proposals across other European states in
2015 with proposals being considered in Italy and the Netherlands.

In addition to these procedural changes that affect product manu-
facturers, in 2013, the European Commission released a new package of
measures seeking to improve the consistency of product safety rules. The
proposal would only apply to non-food products and would provide better
coordination of the way in which national authorities monitor and enforce
consumer product safety rules. This new legislation is expected to take
effect this year.

While many countries are seeking to strengthen consumer protection
and access to justice, the Organisation for Economic Co-operation and
Development (OECD) has increased access to information by launching
a global online consumer product recall portal in October 2012. The por-
tal provides easy access to the latest information on products recalled in
Australia, Canada, Europe and the United States. Thus, consumers can
check whether a product they plan to buy has been recalled in another
country and inform their purchasing choices accordingly, even though
there may not have been any reported incidents in their own country or
any recall due to differences in the governing consumer product safety
standards. A global product safety standard is evidently the OECD’s goal.

In sum, we believe that global product liability litigation will continue
to present challenges for product manufacturers. What follows is a mul-
tinational overview of potential product liability risks with a country by
country summary of:

- their respective court systems, including the roles of lawyers, judges
and juries, if any, as well as the nature of trials or hearings;

+ theories of recovery available for product liability claims (strict, tort,
contract, fraud, etc) and potential defences;

discovery procedures available - disclosure and document production

requirements - and the role of experts and company witnesses; and

important means for assessing potential risks, such as the status of
class actions, damage awards, fee arrangements, and efforts to intro-
duce or expand these types of access-to-justice provisions.

Before I close, please allow me a parting word about my long-time friend
and mentor, Harvey Kaplan, who has been a mainstay in the international
product liability bar for several decades up until the time of his retirement
at year-end. During his career, he both witnessed and helped shape the
development of product liability at home and abroad. He was there vir-
tually from the beginning of modern product liability law. Harvey was a
hands-on participant in the development of product liability law in the US
and in many countries where he regularly worked counselling and repre-
senting his clients. Harvey has contributed not only to this publication as
co-editor, but also to countless others over the years. We will miss seeing
his keen insights in this space and we wish him all the best in his retirement
as we endeavour to build on the work he began.
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