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The power struggle over the
regulation of hydraulic fracturing

As interest grows in regulating fracturing operations, many states are seeking to preempt local

government restrictions.

Nicholas Deutsch and P. Randall Crump,
Shook, Hardy, & Bacon LLP

Traditionally, states have been the primary regulators
of oil and gas activities in the US, including hydraulic
fracturing. However, as media attention and public con-
cern have turned fracturing into a political issue, each
level of government has sought greater control over its
regulation. While the federal government continues to
evaluate potential national regulation, another power
struggle has taken center stage: Local government restric-
tions on hydraulic fracturing have led several states to
attempt to curtail local involvement in the regulation of
oil and gas operations.

States have generally resisted local regulation of
hydraulic fracturing when such regulations are inconsis-
tent with the state’s broader philosophies regarding the
regulation of oil and gas activities. States generally seek to
provide uniform regulation to create stable, predictable
environments for industry to operate. However, the politi-
cal landscape and public opinion in some localities may
differ from the political landscape and public opinion at
the state level. As a result, some local governments have
sought to impose their own restrictions on fracturing
and other oil and gas activities. This has created tension
between states and some local governments, which has led
to legal battles between local governments and states,
landowners, and E&P companies.

Preemption

A municipality’s authority is derived from the state in
which it is located. The majority of oil- and gas-producing
states have constitutional provisions allowing local ordi-
nances regarding issues of local concern. This home-rule
authority generally cannot be overruled by statute. How-
ever, when a municipal ordinance intrudes into an area
already regulated by the state, the ordinance may be pre-
empted and therefore becomes invalid. State laws can pre-
empt local control of an activity in three ways: express
preemption, conflict preemption, or field preemption.

Express preemption occurs when a state law explicitly pro-
hibits local ordinances from addressing an area. An ordi-
nance may be subject to conflict preemption if it conflicts
with a specific part of state law. Finally, field preemption
exists where state law is so comprehensive in an area that
it “occupies the field.”

Challenges to local regulation

Some local governments have passed complete bans or
moratoria on fracturing. Others have sought to regulate
where it may occur or how it may be conducted. In
response to this proliferation of local restrictions, several
states have passed laws to preempt these initiatives.

Bans and moratoria. More than 100 local authorities
have imposed permanent bans or temporary moratoria
on hydraulic fracturing and other oil and gas activities.
Several states have found such bans to be preempted,
but others have taken a narrower view of preemption
and have upheld the local ordinances.

In 2011 Morgantown, W.Va., passed an ordinance pro-
hibiting “drilling a well for the purpose of extracting or
storing oil or gas using horizontal drilling with fracturing
methods.” A landowner and an oil and gas company chal-
lenged the ordinance in Northeast Natural Energy LLC v.
Morgantown, claiming it violated their constitutional rights
and was preempted. The court agreed, finding that state
law so occupied the field that there was no room for local
regulation.

Similarly, Colorado’s Supreme Court struck down
a municipal ban on all oil and gas drilling in Voss v. Lund-
vall Bros. Inc. holding that “the statewide interest in the
efficient development and production of oil and gas
resources ... as well as in protecting the correlative rights
of owners and producers ... prevents a home-rule city
from exercising its land-use authority so as to totally ban
the drilling of oil, gas, or hydrocarbon wells within the
city.” Nevertheless, in November 2013, several towns in
Colorado passed bans or moratoria on fracturing. These
bans are currently being challenged in Colorado courts.

New York courts also have addressed local bans on frac-
turing, with mixed results. Although New York currently
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has a statewide moratorium on new permits for hydraulic
fracturing, several municipalities have adopted ordinances
banning or limiting it in anticipation of the statewide morato-
rium being lifted. In October 2012 the court in Jeffrey v.
Ryan determined that an ordinance prohibiting oil and
gas development for two years was a de facto moratorium
and that the criteria for a moratorium had not been met.
Thus, the court ruled that the ordinance was invalid. A
New York appellate court, however, recently reached the
opposite conclusion. Though New York’s Environmental
Conservation Law provides that state law “shall supersede
all local laws or ordinances relating to the regulation of
the oil, gas, and solution mining industries,” in Norse
Energy Corp. US v. Town of Dryden and Cooperstown Holstein
Corp. v. Town of Middlefield, the court upheld decisions

that municipal bans in Dryden and Middlefield were

valid exercises of home-rule authority. The court reasoned

Wells undergoing hydraulic fracturing, like this one in the Hay-

nesville shale, may soon be subject to new regulations. (Image
courtesy of KB Wellbore Solutions)

that the municipal bans did not “regulate” oil and gas
operations but instead “simply establishe[d] permissible
and prohibited uses of land ... for the purpose of regulat-
ing land generally.” These opinions are on appeal to the
state’s highest court, with decisions expected in 2014.

Regulation of ‘where’ fracturing occurs. Rather than ban
fracturing, some municipalities have restricted where oil
and gas operations may take place. Such restrictions either
use zoning to prohibit operations in certain areas or spec-
ify setback requirements that require wells to be drilled a
certain distance from particular locations.

Restrictions on siting have generally been upheld when
challenged, particularly where the regulations use zoning

restrictions rather than imposing setback requirements.
For example, the Pennsylvania Supreme Court ruled in
Huntley & Huntley Inc. v. Borough Council of Oakmont and
Range Resources-Appalachia LLC v. Salem Township that a
broad express preemption clause in the Pennsylvania Oil
and Gas Act prohibited ordinances that “imposed condi-
tions, requirements, or limitations on the same features of
oil and gas activities regulated by the act” but still allowed
local ordinances that “sought only to control the location
of wells consistent with established zoning principles.”

Thereafter, the Pennsylvania Legislature passed Act 13
to restrict municipal authority to regulate oil and gas activ-
ities. But Pennsylvania’s Supreme Court recently struck
down the core provisions of that law, including its imple-
mentation of statewide zoning standards for oil and
gas operations, in Robinson Township v. Commonwealth
of Pennsylvania. The court relied on the Pennsylvania
Constitution’s Environmental Rights Amendment, which
guarantees the “right to clean air, pure water, and the
preservation of the natural, scenic, historic, and aesthetic
values of the environment.”

Similarly, in Ohio local ordinances prohibiting oil and
gas development in certain zoning districts have histori-
cally been upheld. The Ohio General Assembly recently
amended its Oil and Gas Act to give state regulators “sole
and exclusive authority to regulate the permitting, loca-
tion, and spacing of oil and gas wells and production oper-
ations within the state.” However, early signs indicate that
Ohio courts may continue to look to whether there are
actual conflicts between a municipal ordinance and state
law despite the statute’s new preemption language.

Regulation of ‘how’ fracturing occurs. Some municipalities
have sought to regulate how fracturing occurs by imposing
limits on noise levels, odors, emissions, visual impacts, and
water use and disposal. These regulations have been more
often overturned than limits on siting as they tend to be
more likely to invade the province of state authority. For
example, in Town of Frederick v. North American Resources Co.,
a Colorado court held that an ordinance that regulated
noise, visual impacts, and setbacks more stringently than
the state was preempted. Similarly, Pennsylvania and New
York courts have held that a municipality may regulate
where fracturing occurs but not how it occurs.

Tensions continue

The tension between state and local governments over
fracing regulation continues in a number of states. Even
as state legislatures work to promote statewide consistency,
state courts will continue to be asked to resolve this ten-
sion and regulatory uncertainty at the local level and may
continue to confront individual projects. ESP
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