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Washington Supreme Court Preserves
Integrity of Industrial Insurance Act

By Mark A. Behrens
and Tiffany F. Lim
In September, the Washington Su-
preme Court issued a significant decision
that preserves the integrity of the Indus-
trial Insurance Act (IIA) — the state’s
workers’ compensation law — in asbestos
and other occupational disease cases. In
Walston v. Boeing Company,' a 5-4 deci-
sion, the majority rejected plaintiff’s in-
vitation to interpret the IIA’s “deliberate
injury” exception in a permissive manner
that would have largely eviscerated the
exclusive remedy provided by the ITA.
Under the “grand compromise” that
produced the ITA in 1911, workers were
given a no-fault compensation system
for occupational injuries and employers
were given immunity from lawsuits by
workers with workplace injuries.? The
Legislature, however, created an excep-
tion to allow workers to sue employers
that deliberately injure their employees.
The IIA provides the exclusive remedy
for workplace injuries unless a worker
can prove that his or her injuries resulted
“from the deliberate intention of his or
her employer to produce such injury.”?
Consistent with prior decisions, the
Walston majority held that former Boeing
employee Gary Walston could not bring
a tort lawsuit for mesothelioma (a type
of cancer) allegedly caused by workplace
exposure to asbestos, because Walston
could not prove that Boeing had “actual
knowledge of certain injury” resulting
from the asbestos exposure.* Consequent-
ly, Walston had not shown that Boeing
“deliberately intended” to injure him.
For most of the IIA’s history, the

“deliberate intent to injure” exception
was applied in cases of physical assault
against an employee. In 1995, the Wash-
ington Supreme Court in Birklid v. Boe-
ing Co.° first considered the exemption
in the context of a workplace exposure
claim and held that “deliberate intention”
means “the employer had actual knowl-
edge that an injury was certain to occur
and willfully disregarded that knowl-
edge.”” The Court said it was “mindful
of the narrow interpretation Washing-
ton courts have historically given to the
[‘deliberate intent to injure’ exception],
and of the appropriate deference four
generations of Washington judges have
shown to the legislative intent embodied
in [the ITA].”®

In 2005, the Court, in Vallandigham
v. Clover Park Sch. Dist. No. 400, reiter-
ated that the “deliberate intent” standard
“provides only a very limited exception to
the ITA’s workers’ compensation scheme
in circumstances where an employer de-
liberately intends to injure an employ-
ee.”® The Court added, “Even substantial
certainty that employee injury will occur
by virtue of an employer’s action (or in-
action) is insufficient.”"! The Court also
said that “[d]isregard of a risk of injury
is not sufficient to meet the [Birklid test];
certainty of actual harm must be known
and ignored.”’? The court in Walston
found the holdings from Birklid and Val-
landigham to be “binding.”"?

In the context of asbestos, exposure
is not certain to cause mesothelioma
or any other disease, as the experts in
Walston acknowledged. It may cause a
risk of disease, but that is insufficient un-

der the Birklid standard. Consequently,
the majority in Walston concluded that
the Court of Appeals had properly re-
manded the matter for entry of an order
granting summary judgment to Boeing.

The Washington Supreme Court flatly
rejected Walston’s argument that the de-
liberate intention exception includes situ-
ations in which an employer knows that
someone, but not necessarily the plaintiff,
is certain to be injured. The Court also
rejected Walston’s argument that Boeing
had actual knowledge of certain injury
because individuals exposed to asbestos
may be injured at the cellular level.”®> The
Court held that “an asymptomatic cellu-
lar-level injury ... is not itself a compen-
sable injury;” the condition merely creates
a risk of compensable injury.' Thus, even
if Boeing knew that asbestos exposure
would cause an asymptomatic cellular-
level condition, the Birklid deliberate
intention standard would not be met.

The four dissenting justices believed
that Walston had alleged sufficient facts
to survive summary judgment. In their
view, Walston presented enough evidence
of Boeing’s knowledge of the hazards of
asbestos at the time of Walston’s expo-
sure (1985) to raise questions of fact as
to whether Boeing knew its employees
were being injured and willfully disre-
garded that knowledge."”

The majority in Walston reached
the right result as a matter of statutory
construction, respect for the principle of
stare decisis, keeping Washington law
in harmony with the clear majority rule
nationwide, and as a matter of sound
public policy.



The majority’s ruling is consistent
with the Legislature’s intent to make the
ITA the exclusive remedy for workers
except in “those egregious cases where
the employer deliberately intended to
injure the workers.”"® As the majority in
Walston appreciated, this narrow excep-
tion is a “high standard” that was never
intended to swallow the IIA’s exclusive
remedy rule.” Knowledge of a risk is
not the same thing as a deliberate intent
to injure. The construction of the IIA’s
deliberate intention standard sought by
Walston would have upset the balance
achieved in the IIA.

The Washington Supreme Court’s
holding also falls squarely within sev-
eral generations of Washington judicial
precedent that narrowly construes the
deliberate intention exception.?® Wash-
ington courts have long held that there
is no deliberate intention to injure merely
because the employer allowed a danger-
ous condition to exist.?!

Furthermore, a clear majority of oth-
er states, consistent with Washington
law, require a plaintiff to show that an
employer intended to harm an employee
to meet the intentional tort exception to
workers’ compensation exclusivity. For
instance, the Supreme Court of Nebraska
recently reviewed the decisions of other
jurisdictions and summarized the high
bar that plaintiffs must hurdle to demon-
strate that an exception to the exclusivity
of workers’ compensation for intentional
conduct should apply.

Quoting the leading treatise, the
court said:

It is the “almost unanimous rule”
that any intentional conduct excep-
tion to the workers’ compensation
exclusivity rule cannot be “stretched
to include accidental injuries caused
by gross, wanton, wil[llful, deliber-
ate, intentional, reckless, culpable,
or malicious negligence, breach of
statute, or other misconduct of the
employer short of a conscious and
deliberate intent directed to the pur-
pose of inflicting an injury.”*

The Nebraska court also noted that
a permissive interpretation of deliberate
intent to harm that would include injuries

that are “substantially certain” to occur
would inject “complexities, costs, delays,
and uncertainties into the compensation
process.” These attributes are contrary
to the purpose of workers’ compensa-
tion laws, which legislatures adopted
to “bring about a speedy settlement of
disputes between the injured employee
and the employer by taking the place
of expensive court actions with tedious
delays and technicalities.”?* Courts have
long followed similar reasoning in the
context of asbestos litigation.”

The majority’s holding in Walston
also reflects sound public policy. Had
the Court reached a different decision,
the likely impact on Washington busi-
nesses whose operations involve work
with or around dangerous substances
(and thus pose an inherent risk of oc-
cupational injuries) would have been
significant, if not catastrophic. A rul-
ing that any employer who engages in
hazardous-materials operations has au-
tomatically acted with the specific intent
to injure its employees simply because
such work may cause someone to de-
velop an illness would have subjected
Washington employers to a flood of ex-
pensive tort litigation.

From a broader perspective, Walston
is the most recent of what appears to
be an emerging national attack on state
workers’ compensation systems by the
personal injury plaintiffs’ bar. For in-
stance, recent decisions by the Pennsyl-
vania Supreme Court and an Illinois ap-
pellate court (appeal allowed) have held
that because the time limits specified by
the state workers’ compensation statutes
operate to bar recovery for occupational
diseases that take many years to manifest,
tort liability can fill the gap.?® Though
Walston involved a different issue, the
common thread uniting these cases is an
inventive theory by a creative plaintiffs’
lawyer to try to escape from the exclusiv-
ity of state workers’ compensation laws
in order to drag a new universe of sol-
vent defendants into asbestos and other
toxic tort cases.”

The majority in Walston deserves
recognition for following the rule of law
and respecting the “grand compromise”

that has allowed the IIA to work for over
a century. W
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