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California became the first state to legalize the use, possession and
[i]
cultivation of marijuana for medical purposes in 1996. Since then, 13
other states have decriminalized the use of medical marijuana. This past
November, Washington

[ii]

and Colorado

[iii]

became the first states to

decriminalize the use and possession of limited qualities of marijuana for
recreational purposes. The impact of these new laws could have direct
consequences on employers. Given the current state of the law, some
employers may question whether they can maintain their current drug use
policies.
The answer, for now, is yes. According to the federal government, the use,
possession and growth of marijuana remain illegal. Marijuana is considered
[iv]
which,
a Schedule I drug under the Controlled Substances Act of 1970,
according to the Act, means it has a high potential for abuse, has no
currently accepted use in the treatment of medical conditions, and has not
[v]
been accepted as safe to use even under medical supervision.
The federal government’s classification of marijuana as a Schedule I
substance preempts any state statutes decriminalizing the drug for either
medical or recreational use. For employers, this means that policies
prohibiting employees’ use of marijuana remain enforceable, even if
employees’ use of the drug is legal under state law. Courts in Colorado,
[vii]
[viii]
[ix]
Washington,
Michigan,
and Oregon
have upheld private

[vi]

employers’ rights to terminate employees due to medical marijuana use,
despite state legislation legalizing marijuana as a medical treatment.
Still, employers may be wise to clarify their drug-use policies in light of the
growing number of states easing restrictions on marijuana use and
possession. For example, the National Football League has already sought
to publicly reiterate its policies in light of the Washington and Colorado
initiatives. Just a day after the November presidential election, NFL
spokesman Greg Aiello announced, “The NFL's policy is collectively
bargained and will continue to apply in the same manner it has for
decades. Marijuana remains prohibited under the NFL substance abuse
program.” By acknowledging that state statutes allow for limited marijuana
use while reiterating that such use remains illegal under federal law and,
therefore, prohibited under company policy, employers may limit the
number of employees seeking to challenge terminations under current drug
policies.
Even in the face of federal decriminalization, some employers will be able
to maintain their current, or similar, drug-use policies. Drug bans affecting
employees in “safety-sensitive” positions, including motor vehicle operators
and emergency responders, will likely survive even if marijuana use were
[x]
legalized on the federal level. The Department of Transportation recently
announced that Washington and Colorado’s initiatives will have no impact
[xi]
on the enforcement of its Drug and Alcohol Testing Regulation,
which
requires random, reasonable-suspicion, and post-accident drug testing by
[xii]
certain commercial transportation employers.
Similarly, policies
prohibiting employees from reporting to work while under the influence of
[xiii]
marijuana will likely remain unchallenged.
Courts have accepted similar
policies prohibiting employees from working while under the influence of
alcohol even though the use of alcohol is legal under state and federal law.
Many employers, on the other hand, will have to revisit their drug-use
policies if the federal government reconsiders the classification of
marijuana as a Schedule I substance. Twenty-eight states and the District
of Columbia currently have “lifestyle” laws that prohibit adverse
employment actions based on employees’ engagement in lawful activities
[xiv]
If the federal government legalizes marijuana,
outside of the workplace.
employers in states (like Colorado) with “lifestyle” laws will no longer be

able to discipline employees for the use, possession or sale of marijuana,
as long as employees are not engaged in safety-related positions and do
not show up at the jobsite under the influence.
In fact, the federal decriminalization of marijuana is not a far-fetched notion.
On November 16, members of Congress introduced the “Respect States’
[xv]
a bill that would allow state marijuana laws to
and Citizens’ Rights Act,”
preempt federal law. In support of the bill, Rep. Mike Coffman (CO-6)
announced, “The people of Colorado and Washington voted in
overwhelming numbers to regulate the sale of marijuana. Colorado officials
and law enforcement are already working to implement the will of Colorado
voters, and I look forward to continuing to work with my colleagues in
Congress and officials in the administration to deliver clear guidance that
ensures the will of the people is protected.” While the Respect States’ and
Citizens’ Rights Act died when the 112th Congress adjourned, it does signal
the possibility of future federal decriminalization efforts.
State citizens have many reasons for voting to decriminalize marijuana,
including reducing the costs of enforcement and raising tax revenue.
Restricting employers’ ability to enforce current drug-use policies may,
however, be an unintended consequence of marijuana legalization. Given
the potential for confusion, state legislatures passing marijuana
decriminalization statutes in the future should specify the impact that new
laws will have on employers’ termination rights.
Colorado’s Amendment 64 provides a good example of one way state
legislatures can address employers’ drug-use policies in the face of
marijuana legalization measures. Section 16(6)(a) of Amendment 64 states,
“Nothing in [the Amendment] is intended to require an employer to permit or
accommodate the use, consumption, possession, transfer, display,
transportation, sale or growing of marijuana in the workplace or to affect the
ability of employers to have policies restricting the use of marijuana by
employees.” It’s a good start, but if Congress legalizes marijuana, this
section of Amendment 64 may conflict with Colorado’s “lifestyle” law, which
prohibits disciplining employees due to their lawful off-duty conduct. As a
result, states such as Colorado may revisit and revise their “lifestyle” laws
to clarify whether workplace marijuana bans would remain enforceable if
use of the drug becomes legal under both state and federal law.

In summary, the recent legislative developments in this area require careful
consideration by employers concerning the appropriate application of
workplace drug-use policies. For the most part, however, the policies are
enforceable and remain an integral aspect of sound corporate humanresource policy.
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