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 Mann Frankfort Stein & Lipp, Inc., MFSL GP, L.L.C., And MFSL Employee 
Investments, Ltd. v. Brendan J. Fielding, No. 07-0490, 2009 Tex. LEXIS 
124 (Tex. Apr. 17, 2009). 
The Texas Supreme Court has held that a client-purchase provision in an 
at-will employment agreement was an enforceable covenant not to 
compete under section 15.50(a) of the Texas Business & Commerce Code, 
even though the employer’s promise to provide confidential information to 
the employee in support of the covenant not to compete was an implied 
promise, not an express one.  

Under Mann Frankfort, when an employee’s job is such that it will 
“reasonably require” the employee to use confidential information and the 
employee expressly promises not to disclose the information, the law 
deems the employer to have impliedly promised to produce the confidential 
information to the employee. As long as the employer actually fulfills its 
implied promise, the law considers the parties to have made “an otherwise 
enforceable agreement” that supports the covenant not to compete under 
section 15.50(a) of the Texas Business & Commerce Code. 

Under section 15.50(a) of the Texas Business & Commerce Code, a 
covenant not to compete is enforceable if, in addition to having reasonable 
limitations as to time, geographical area and scope of activity, it is "ancillary 
to or part of an otherwise enforceable agreement at the time the agreement 
is made." 

A nondisclosure agreement—where the employer promises to give the 
employee confidential information or trade secrets and the employee 
promises not to disclose that information—may constitute the “otherwise 
enforceable agreement” required under section 15.50(a). See Alex 
Sheshunoff Mgmt. Servs., L.P. v. Johnson, 209 S.W.3d 644 (Tex. 2006).  

Under earlier case law, covenants not to compete in at-will employment 
relationships often failed because the confidential information addressed in 
the nondisclosure agreement was not exchanged at the exact time the 
agreement was executed, and, therefore, the agreement was not an 
"otherwise enforceable agreement" under section 15.50(a). 

In Sheshunoff, the Texas Supreme Court modified this harsh rule and held 
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that an employer is not required to exchange confidential information the 
moment the agreement is executed. As long as the employer actually 
provides the confidential information at some time during employment, the 
covenant is supported by the nondisclosure agreement and can be 
enforced. Sheshunoff, 209 S.W.3d at 647.  

In Mann Frankfort, Fielding was a senior manager in Mann Frankfort’s tax 
department. At the start of his employment, Fielding signed a client-
purchase agreement indicating that he would purchase certain Mann 
Frankfort clients if he performed services for those clients within one year 
of his employment’s termination. After resigning his position, Fielding 
brought a declaratory judgment action seeking to have the client-purchase 
provision in his employment agreement declared unenforceable under 
§15.50(a) of the Texas Business & Commerce Code. Mann Frankfort filed 
a counterclaim for breach of contract. 

The appellate court affirmed summary judgment in Fielding's favor, finding 
that the client-purchase provision was an unenforceable covenant not to 
compete because it was not ancillary to or part of an otherwise enforceable 
agreement as required by section 15.50(a). The appellate court based its 
ruling in part on the fact that the client-purchase provision reflected 
Fielding’s express promise not to disclose Mann Frankfort’s confidential 
information but did not reflect Mann Frankfort’s promise to actually provide 
the confidential information.  

The Texas Supreme Court disagreed and reversed, holding that “if the 
nature of the employment for which the employee is hired will reasonably 
require the employer to provide confidential information to the employee for 
the employee to accomplish the contemplated job duties, then the 
employer impliedly promises to provide confidential information” and the 
covenant can be enforced. (emphasis added) Thus, because Fielding’s job 
required the use of confidential information and Fielding promised not to 
disclose that information, the law deemed Mann Frankfort to have impliedly 
promised to provide the confidential information. Because Mann Frankfort 
fulfilled its implied promise and actually provided the information, the 
covenant was supported by “an otherwise enforceable agreement” and 
was, therefore, enforceable.  

Mann Frankfort eases the burden on employers when it comes to enforcing 
covenants not to compete. Still, strict requirements must be met before a 
covenant can be enforced: a covenant must still contain reasonable 
restrictions as to time, location and scope of activity, and it cannot be a 
stand-alone agreement. Employers must therefore, continue to treat 
covenants not to compete with care to ensure continued protection.  
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On March 13, 2009, Texas State Senator Carlos Uresti proposed changes 
to the Texas Business & Commerce Code relating to covenants not to 
compete. The legislation (S.B. 2441) is currently pending before the 
Business and Commerce committee.  
Generally, the changes do not reflect a radical shift in the law of covenants 
not to compete. But, they do reflect a few practical changes to align the 
statute with recent case law and to make the resolution of covenant 
disputes more efficient. Here are some of the proposed changes:  

(1)  revise §15.53(a) by replacing the phrase “ancillary to or part of an 
otherwise enforceable agreement at the time the agreement is 
made to the extent that it contains” with the phrase “part of or 



supported by an otherwise enforceable agreement only to the extent 
that it contains” reasonable limitations as to time, location and 
scope of activity. Among other things, this change would align the 
statute with Alex Sheshunoff Management, Inc. v. Johnson, 209 
S.W.3d 644 (Tex. 2006), which held that a covenant not to 
compete is enforceable even if confidential information is not 
exchanged contemporaneously with the execution of the 
agreement, as long as the employer fulfills its promise to provide 
confidential information to the employee. 

(2)  revise §15.54(c) by allowing employers to unilaterally modify a 
covenant to make the time, location and scope of activity limitations 
reasonable and then allowing employers to seek enforcement of 
the covenant as modified. The employer, however, must make this 
election before it sues to enforce the covenant. If a court enforces 
a covenant as unilaterally modified by the employer before suit, the 
court can award the employer damages and injunctive relief. 
Courts would retain the ability to reform a covenant as necessary 
to make the time, location and scope of activity restrictions 
reasonable. Courts would be authorized to award damages and 
injunctive relief for any breach after the reformation, but not for 
breaches occurring before the reformation. 

(3)  revise §15.54(d) to expedite trials involving the enforceability of 
covenants not to compete. Cases involving covenants not to 
compete “shall take precedence over” all cases except family and 
criminal cases. An employer seeking to enforce a covenant would 
also be entitled to temporary injunctive relief without having to 
show “irreparable harm” or “an inadequate remedy at law,” and the 
employer would be entitled to temporary injunctive relief during the 
pendency of the case if the trial is not held within six months of the 
date the suit was filed. 

(4)  revise §15.54(e) to allow for an extension of the restricted period 
equal to the period of breach. Thus, if an employee breaches a 
covenant for six months, the restriction will be extended for a six-
month period. 

(5)  revise §15.54(f) to allow the prevailing party to recover attorney’s 
fees and court costs. This is a significant change. Previously, the 
employee could recover attorney’s fees under the statute if the 
covenant related to the provision of personal services and the 
employee demonstrated that the employer knew, when the 
agreement was entered, that the limitations were not reasonable 
and the limitations imposed on the employee were greater than 
necessary. Under the proposed changes, however, an employer 
would not be entitled to attorney’s fees and costs if the covenant 
was reformed. 

(6)  add §15.55(b), which provides that when the “otherwise 
enforceable agreement” is primarily intended as a personal 
services agreement and the covenant restricts activities in Texas, 
the agreement cannot select another state’s law to govern in a suit 
regarding the covenant’s enforceability. This change aligns the 
statute with DeSantis v. Wackenhut, 793 S.W.2d 670 (Tex.1990). 

Back to top
Kansas City | Houston | Miami | Orange County | San Francisco | Tampa | Washington, D.C. 

Shook, Hardy & Bacon L.L.P. respects the privacy of our clients and friends. Your contact information is maintained in our database and may be
used to advise you of firm news, events and services, as well as for internal statistical analysis. We may forward contact details to our
appointed marketing agencies but will not provide this information to any other party for marketing or any other purposes as required by law. If
you wish to correct your information or would like to be removed from our database, please contact us at interaction@shb.com. 

mailto:interaction@shb.com


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


