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Chapter 3

Has the U.S. Class Action Well
Run Dry? - Evaluating the Impact
of Recent Supreme Court
Opinions on Toxic Tort Litigation

Jennifer L. Brown

Shook, Hardy & Bacon L.L.P.

The last term for the United States Supreme Court inspired some
commentators to predict the end of the class action. There is no
question that the Supreme Court addressed a number of class action
issues in its recent wave of opinions. One which garnered
considerable attention was Dukes v. Wal-Mart [see Endnote 1], as
its impact will likely be felt in every class action considered in
federal courts.
In Dukes, the Supreme Court reversed certification in a massive
employment class action involving 1.5 million women claiming sex
discrimination against Wal-Mart. The opinion raised the bar on
what facts must be demonstrated to satisfy the commonality
requirement of the federal class action rule (Federal Rules of Civil
Procedure 23(a)), cleared up any confusion as to whether courts
could consider issues on the merits in resolving class certification if
they overlap with certification considerations, and defined the
scope of claims for which class certification pursuant to Rule
23(b)(2) is appropriate.
While there has been no shortage of dire predictions for class
actions in the wake of the recent Supreme Court term, creative
plaintiffs’ class action lawyers may well find their way around these
rulings. How will the lower courts apply the new precedent? How
will plaintiffs’ lawyers plead complaints to try to immunise their
cases against Dukes? And will the volume of class action filings
dwindle as a result? Only time will tell. This article uses a
hypothetical toxic tort class action to try to demonstrate how last
term’s Supreme Court decisions might play out in the coming year.

I. Class Certification in the Aftermath of Dukes
Imagine a putative class action is filed in a federal court alleging
trace levels of chemicals have been detected in a community’s
drinking water. The complaint also alleges that low-level residues
of these chemicals have shown up in fish tissue, further exposing
individuals who consume the fish. While these chemicals are not
generally considered harmful to humans, plaintiffs allege that there
is a substantial impact on human cells from decades of persistent
exposure.
Plaintiffs allege that these chemicals reach the waterways and water
supply through multiple sources implicating a wide spectrum of
potential defendants. Plaintiffs’ possible remedies could include
personal injury damages, property damages, medical monitoring to
determine the extent of exposure and to evaluate their health over
time, nuisance and injunctive relief.
In such a case, one of the first questions confronting a plaintiff’s
lawyer seeking class certification is which provision of the class
action rule to invoke. While all class actions must satisfy the
requirements of Rule 23(a), in the past, these requirements often

Ina D. Chang

were treated as nothing more than speed bumps along the way.
More often than not, it was the provision of 23(b) under which
certification was analysed that determined whether the case would
proceed as a class action.
Rule 23(b)(1) permits certification of a mandatory, non-opt-out
class when adjudication of the class representatives’ claims are
likely to be dispositive of the rights of all class members. This most
often arises in the case of a limited fund, making (b)(1) probably the
least-utilised provision of Rule 23. An environmental case, such as
that described by our hypothetical case, would rarely, if ever,
qualify for 23(b)(1) certification.
Rule 23(b)(2) authorises certification of a class where the party
opposing the class has acted, or refused to act, on grounds that
apply generally to the class, making injunctive or declaratory relief
appropriate. This type of class is also mandatory and neither class
notice nor an opportunity for class members to opt out is required.
As the number and scope of class action filings have increased in
volume through the years, so has the popularity of (b)(2) as a
vehicle for class certification. One needs look no further than the
requirements of Rule 23(b)(3) to appreciate why.
Rule 23(b)(3) requires the class action proponent to prove that
common issues predominate and that the class device is superior to
other forms of adjudication for resolving the claims. The
predominance requirement has posed a significant stumbling block
for parties seeking class certification because it serves to bar
certification where elements of plaintiff’s claims and defendant’s
affirmative defences turn on individualised facts. Seeking to avoid
it, many creative lawyers have crafted innovative arguments for
shoehorning their cases into 23(b)(2). Dukes undoubtedly will
change all of that.

A.

Dukes in a Nutshell

In Dukes, the Supreme Court confronted the certification of a
nationwide class of 1.5 million female Wal-Mart employees who
allegedly were discriminated based on their gender. Specifically,
the class representatives claimed that Wal-Mart’s practice of vesting
local supervisors with the discretion to set pay and give promotions
favoured men and had an unlawful disparate impact on women in
the company. The class was certified pursuant to Rule 23(b)(2).
While plaintiffs did seek monetary relief in the form of back pay,
the lower courts reasoned that because it was not the predominant
relief sought and was equitable in nature, the monetary damages
claim did not take the class out of the purview of 23(b)(2). The
Supreme Court disagreed and reversed.
A majority of the Supreme Court held that 23(a)’s commonality
requirement – the requirement that “there are questions of law or
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fact common to the class” -- compelled greater scrutiny than it was
given below. For many courts, the bar for satisfying commonality
was very low. As long as the litigation posed any common question
of fact or law, commonality was established. The Supreme Court in
Dukes, however, held that to establish commonality, the class
proponent must prove not only that there is a common question but
that it will generate a common answer that will “resolve an issue
that is central to the validity of each one of the claims in one
stroke”. [See Endnote 2.] The Court found no such common
questions in the Dukes case.
After determining that plaintiffs’ class failed to satisfy the 23(a)
requirements, the Court turned to the question of whether the class
certification was properly analysed pursuant to Rule 23(b)(2). On
that point, the Supreme Court returned to the plain language of Rule
23(b)(2), which permits certification of classes seeking injunctive
or declaratory relief. While proponents and some courts had
expanded the reach of 23(b)(2) to any case in which the
predominant relief sought was equitable in nature, the Supreme
Court pointed out that (b)(2) says nothing about equitable relief or
the certification of claims for monetary relief, even when incidental
to the primary relief sought. Ultimately, a unanimous Supreme
Court in Dukes rejected the propriety of (b)(2) certification where
money damages (albeit in the form of back pay) were to be
determined for each class member.
In addition to raising the bar on commonality and narrowing the
field encompassed by 23(b)(2), the Supreme Court also took the
opportunity in Dukes to confirm again that Rule 23 compels a
“rigorous analysis” of the facts to determine if the claims and
defences are truly susceptible to classwide proof. This requires
probing behind the pleadings and will inevitably entail some
overlap with the underlying merits of the claims. The Court
observed that there was nothing unusual about that consequence:
“The necessity of touching aspects of the merits in order to resolve
preliminary matters, e.g., jurisdiction and venue, is a familiar
feature of litigation.” [see Endnote 3].
The Supreme Court rejected the notion that its prior precedent had
compelled avoidance of a merits inquiry at the class certification
stage. The Court noted that the statement in Eisen v. Carlisle &
Jacquelin [see Endnote 4] that “nothing . . . gives a court any
authority to conduct a preliminary inquiry into the merits of a suit
in order to determine whether it may be maintained as a class
action” was made in the context of addressing whether the merits of
case could be taken into account in preliminarily shifting the costs
of class notice. To the extent the statement is read beyond that, the
Supreme Court called it “the purest dictum”. [See Endnote 5.]

B.

Applying the Lessons of Dukes

Turning back to the hypothetical, let us consider how class
certification might be analysed in the wake of Dukes.
1.

Analysing the Rule 23(a) requirements

Class certification starts with the requirements of Rule 23(a):
numerosity; commonality; typicality; and adequacy. Plaintiffs
bringing claims pursuant to our hypothetical fact pattern would
likely define a class that “is so numerous that joinder of all
members is impractical”, thus satisfying the numerosity
requirement of 23(a)(1).
Commonality, however, would pose a far greater challenge. There
are any number of ways that plaintiffs might frame a question of
law or fact common to the class. For example, whether defendants
in fact released chemicals into the water supply or whether
exposure to the level of chemicals found in the water increases
people’s risk of disease might be posed as common questions. In
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the past, neither the parties nor the court would have focused on
analysing commonality, since it was routinely held that even a
single common question satisfied the requirement. After Dukes,
however, the only common question that will put a plaintiff over the
commonality hurdle is one whose answer will be common to the
class and is central to resolving the class’s claims. This
determination will require greater scrutiny of the theories
underpinning the plaintiff’s claims and the proofs likely to be
adduced in support of them.
With no well-developed body of scientific and medical evidence to
rely upon to establish that the presence of certain chemicals in
drinking water has been causally linked to human disease,
plaintiffs’ experts likely would be breaking new ground. In
addition, with levels of exposure likely varying among individual
members of the class, it is not hard to imagine plaintiffs offering
experts to propose creative alternatives to individualised
adjudication of each class member’s claim, such as through
modeling or statistical sampling. While some courts have been
loathed to weigh and resolve competing expert opinions at the class
certification stage, Dukes makes clear that the expert offerings
should be scrutinised to determine the likelihood that questions
central to the claims are susceptible to class-wide determination.
This may require consideration of the reliability of an expert’s
opinions. Indeed, while not squarely addressing the issue, the
Supreme Court telegraphed [see Endnote 6] that experts offered in
support of class certification may well have to survive a full-blown
challenge to the reliability and admissibility of the experts’ opinions
pursuant to Daubert v. Merrell Dow Pharm. Inc, [see Endnote 7]
which sets forth the test for admission of expert testimony in federal
courts. Whether Daubert applied at the class certification stage had
been an open question on which some federal courts have differed.
[See Endnote 8.]
Assuming plaintiffs’ putative class action survives the commonality
analysis, plaintiffs must satisfy both the typicality and adequacy
requirements. The test for typicality is not usually a demanding
one, and a plaintiff able to satisfy the commonality requirement as
clarified by Dukes likely will be able to establish typicality.
Assuming the experience and qualification of class counsel, and as
long as there are no conflicts of interest between the class
representatives and the class, the adequacy requirement is also
likely to be met. Difficulties may arise, however, if in an effort to
get the class certified, plaintiffs have shed potentially valuable
claims and remedies.
Given the Supreme Court’s holding that class actions seeking
individualised recoveries cannot be certified under Rule 23(b)(2),
the incentive to avoid seeking damages for personal injury or
property damage claims is increased. Doing so, however, risks
waiving these claims for class members [see Endnote 9], which
may make the interests of the class representatives antagonistic to
those of absent class members and render them inadequate under
the Rule. [See Endnote 10.] Moreover, class representatives
willing to forgo money damages may have claims atypical of class
members, undermining their efforts to satisfy the typicality
requirement.
2.

Analysing certification pursuant to Rule 23(b)

Given the often insurmountable challenge posed by the
predominance requirement of Rule 23(b)(3), it is likely that
plaintiffs would seek to certify the case pursuant to 23(b)(2). Since
(b)(2) permits the certification of a class seeking injunctive or
declaratory relief, plaintiffs would argue that their requests for an
injunction and medical monitoring (which they characterise as
equitable relief) fall within the bounds of the rule. Plaintiffs likely
would also argue that any money damages they seek are
subordinate to the other relief and thus should pose no obstacle to
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(b)(2) certification. Prior to Dukes, these arguments may well have
carried the day. After Dukes, however, a claim for individual
damages for personal injury and loss of property value would
eliminate the possibility of 23(b)(2) certification.
What about plaintiffs’ claim for medical monitoring – future
medical screening for diseases caused by the alleged exposure? In
the past, many plaintiffs have argued that medical monitoring was
equitable in nature and thus certifiable pursuant to Rule 23(b)(2).
Dukes, however, rejects the notion that equitable relief falls within
the purview of 23(b)(2), which speaks only in terms of injunctive or
declaratory relief. [See Endnote 11.] Indeed, the back pay claim
plaintiffs asserted in Dukes was labeled equitable relief and yet was
deemed to render the (b)(2) provision inapplicable. In order to be
considered for 23(b)(2) certification, one option for plaintiffs may
be to try to persuade the Court that medical monitoring is injunctive
relief. [See Endnote 12.]
While that alone may be a formidable task, it also is not clear that
medical monitoring presents the type of classwide relief envisioned
by the Supreme Court. In many states, medical monitoring, if
recognised as a claim at all, is only appropriate where plaintiffs can
establish that the exposure puts them at an increased risk of disease
and necessitates monitoring beyond that which would be
recommended for them in the absence of the exposure. [See
Endnote 13.] In our hypothetical case, this claim alone would
require fact-specific inquiries for each class member into his or her
level of exposure (imagine a scenario where the individual
consumes mainly bottled water and other beverages), whether such
exposure puts him or her at an increased risk of disease and whether
the exposure, rather than an alternative source of increased risk,
necessitates monitoring. Given these variables, medical monitoring
arguably takes on the character of the individualised relief the
Supreme Court found inconsistent with certification under 23(b)(2).
[See Endnote 14.]
Class certification pursuant to Rule 23(b)(3) remains an option, but
plaintiffs will struggle to satisfy the predominance requirement for
many of the reasons discussed above. These individual issues
would not only frustrate plaintiffs’ efforts to establish predominance
of common issues, but undermine claims of manageability. Rule
23(b)(3) requires that plaintiffs prove the “class action is superior to
other available methods for fairly and efficiently adjudicating the
controversy”. In analysing that issue, the Rule expressly requires
analysis of the “likely difficulties in managing a class action”.
Having a multitude of individual issues to adjudicate after a
common issues trial poses a substantial difficulty.
To the extent that plaintiffs propose a shortcut for resolution of
these individual issues, perhaps through sampling (despite its
inherent difficulties), the Supreme Court addressed that in Dukes as
well. There plaintiffs proposed that back pay could be determined
for the class based on a sample of class member’s claims. In no
uncertain terms, the Supreme Court “disapprove[d] that novel
project”. [See Endnote 15.] Echoing prior precedent, the Court
held that the Rules Enabling Act did not permit Rule 23 to “abridge,
enlarge or modify any substantive right” and Wal-Mart could not be
deprived of the ability to litigate its defences to the claims of each
class member. [See Endnote 16.]
One possibility is that Dukes will drive more plaintiffs and courts to
explore class certification of discrete issues pursuant to Rule
23(c)(4), which provides that “[w]hen appropriate, an action may be
brought or maintained as a class action with respect to particular
issues”. There has been a split in the federal appellate courts about
the appropriate role of 23(c)(4). Some hold that it is merely a
management tool for trying class actions after they have been
certified [see Endnote 17], while others have approved its use in
analysing class certification in the first instance, permitting
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plaintiffs to use “issue certification” to narrow the scope of the
dispute before the Rule 23(a) and (b) criteria are applied. [See
Endnote 18.] The Supreme Court has yet to address this issue.
The defendant in our hypothetical case may argue that 23(c)(4), if
used at all, should only be used as a management tool after the case
as a whole has satisfied the requirements of Rule 23(a) and (b). The
defendant may counter the plaintiffs’ request to first narrow the case
to a small number of issues before applying the class certification
criteria by explaining that, in the end, such treatment will not
advance the case as a whole because what will remain is the need to
ultimately apply the finding in hundreds or thousands of follow-on
trials of individualised liability issues. [See Endnote 19.] As one
court recognised: “While a narrowly crafted issues class might well
be manageable, the tens, hundreds, or perhaps thousands of trials
thereafter would pose considerable difficulties on the courts. When
the litigation is considered as a whole, manageability is a significant
concern.” [See Endnote 20.]
The Seventh Amendment to the United States Constitution may also
pose a significant obstacle to certification of an issue class in our
hypothetical case. “The Seventh Amendment entitles parties to
have fact issues decided by one jury, and prohibits a second jury
from reexamining those facts and issues.” [See Endnote 21.] “Of
particular relevance here, the judge must not divide the issues
between separate trials in such a way that the same issue is
reexamined by different juries.” [See Endnote 22.] The common
issues so often identified by plaintiffs are issues of defendant’s
conduct. These issues, however, are often interrelated and not
cleanly severable from the elements of plaintiffs’ claims or
defendant’s affirmative defences that require individualised proofs.
[See Endnote 23.]

C.

State Court May Offer a Second Chance at Class
Certification

For those who view the last term as evidence that the Supreme
Court is hostile to the class action, it is worth noting that not all
cases were decided in favour of the class action opponent. While
the Class Action Fairness Act makes keeping a mass action in state
court more difficult, assuming the plaintiff can plead around it, the
Supreme Court held in Smith v. Bayer [see Endnote 24] that the
denial of class certification by a federal court does not bar an
attempt to certify a similar class in state court with a different class
representative.
In Bayer, a consumer named George McCollins brought a class
action in West Virginia state court against the manufacturer for
consumer protection claims related to its cholesterol-lowering
medication Baycol. A month later, in a different part of West
Virginia, Keith Smith and another plaintiff filed a similar class
action against Bayer based on the same state law claims. Bayer
removed McCollins to federal court and it was ultimately
transferred to the District Court of Minnesota to be consolidated
with other similar cases under an order from the Judicial Panel on
Multidistrict Litigation. [See Endnote 25.] However, Bayer could
not remove Smith as it included several West Virginia defendants
and lacked the complete diversity of parties that was required at the
time. [See Endnote 26.]
The Minnesota federal district court declined to certify McCollins’
proposed class under Rule 23, finding a lack of predominance of
common issues. Then, at Bayer’s urging, the federal district court
enjoined the state court from hearing Smith’s motion to certify a
West Virginia class on the ground that the classes were nearly
identical and thus the federal district court’s opinion should control.
The Eighth Circuit Court of Appeals affirmed, noting that while the
Anti-Injunction Act generally prohibits federal courts from
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equipped to do the job than individual district judges issuing
ad hoc, case-by-case injunctions…Judges may not
commission scientific studies or convene groups of experts
for advice, or issue rules under notice-and-comment
procedures inviting input by any interested person, or seek
the counsel of regulators in the States where the defendants
are located. Rather, judges are confined by a record
comprising the evidence the parties present.” [See Endnote
36.]

enjoining state court proceedings, the Act’s re-litigation exception
authorised the injunction because ordinary rules of issue preclusion
barred Smith from attempting to certify the class. [See Endnote 27.]
The Supreme Court reversed. The Court determined that for the relitigation exception to apply: (1) the issue decided by the federal
court must be the same as the one presented in the state court; and
(2) Smith must have been a party to the federal suit or fall into a
discrete exception to the rule binding non-parties. [See Endnote
28.] First, the Court ruled that the issue the federal court decided
was not the same as the one presented in the state court because
West Virginia’s class action rule differed from the federal rule.
Second, the injunction was improper because Smith was not a party
to the federal suit and was not covered by any exception to the rule
against nonparty preclusion. The Court ruled that the exception to
bind non-named members of a “properly conducted class action”
could not apply because class certification had been denied in
McCollins. [See Endnote 29.]
The Supreme Court rejected Bayer’s argument that the ruling would
permit class counsel to try repeatedly to certify the same class
simply by changing plaintiffs. The Court noted that principles of
stare decisis and comity among courts generally suffice to mitigate
the sometimes substantial costs of similar litigation brought by
different plaintiffs. [See Endnote 30.]

II. Supreme Court Casts Doubt on Regulation by
Litigation
While this article does not purport to evaluate the range of defences
at a defendant’s disposal for challenging the hypothetical case,
another opinion issued by the Supreme Court this term is worthy of
note. American Electric Power (AEP) [see Endnote 31] may
provide an argument in some cases that the Environmental
Protection Agency’s ability to take action based on the Clean Water
Act to address plaintiffs’ complaints “displaces” attempts to
regulate by litigation. In AEP, eight state attorney generals, New
York City, and three non-profit land trusts sued several electric
companies for nuisance and sought an injunction to compel them to
reduce greenhouse gases. Plaintiffs argued that the defendants were
the five largest emitters of carbon dioxide in the U.S. and that by
contributing to global warming, defendants created a substantial
and unreasonable interference with public rights in violation of the
federal common law of interstate nuisance and state tort law. All
plaintiffs sought injunctive relief requiring each defendant to cap its
carbon dioxide emissions and reduce them by a specific percentage
for at least a decade. [See Endnote 32.]
The district court dismissed the suits as presenting non-justiciable
political questions, but the Second Circuit reversed and held that all
plaintiffs had stated a claim under federal common law nuisance.
The Second Circuit Panel found that the Clean Air Act did not
“displace” federal common law because, at the time, the EPA had
not yet promulgated any rule regulating greenhouse gases, a fact
that the court found to be dispositive. [See Endnote 33.]
In a unanimous decision, the Supreme Court held that the EPA’s
jurisdiction over greenhouse gases displaced the courts from
deciding greenhouse gas climate change issues. If the EPA failed to
act properly, the remedy for the plaintiffs was not to bring a separate
tort suit, but to sue the EPA for its failure to act. [See Endnote 34.]
As with the Court’s ruling on greenhouse gases, the EPA’s
jurisdiction over water quality could displace the judiciary from
deciding the issue presented by our hypothetical case. [See
Endnote 35.] As Justice Ginsberg noted:
“[H]ere, EPA [is] best suited to serve as primary regulator of
greenhouse gas emissions. The expert agency is surely better
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Similarly, EPA’s regulatory power under the Clean Water Act would
displace attempts to regulate water quality through litigation in
certain cases. Even if plaintiffs in the hypothetical case argue that the
EPA has not regulated the defendants’ conduct of discharging trace
amounts of certain chemicals into public waters, the Supreme Court
held that whether the EPA had fully exercised its rulemaking
capabilities was not dispositive. “If EPA does not set emissions limits
for a particular pollutant or source of pollution, States and private
parties may petition for a rulemaking on the matter, and EPA’s
response will be reviewable in federal court.” [See Endnote 37.]

III. Conclusion
In applying this year’s Supreme Court rulings to the hypothetical
case, it is clear that the road to class certification contains not only
a few bumps, but some major hurdles for plaintiffs. Undoubtedly,
Dukes changed the class certification landscape in numerous ways,
including raising the bar on commonality and narrowing the
opportunity for class certification pursuant to Rule 23(b)(2).
Moreover, the Court’s ruling in AEP casts doubt on the judiciary’s
role in addressing similar environmental claims.
While the Supreme Court rulings last term may have been a blow to
class action proponents, dire predictions of the end of the class
action in the United States are premature at best. Creative lawyers
inevitably will navigate their way around the pitfalls and discover
the well is far from dry.
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