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The concept of punitive damages (as a separate item of

damages) is well-established in the United States civil
Justice system. See Pacific Mut. Life Ins. Co. v. Haslip, 499
U.S. 1, 25 (1991); Schwartz, Victor E. et al., Selective Due
Process, 82 Oregon L.R. 33 (2003). Until well into the
nineteenth century, punitive damages operated under
certain circumstances as additional compensation plain-
tiffs might recover for non-economic damages otherwise
unavailable under the narrow concept of compensatory
damages prevalent at the time. See Cooper Industries, Inc. v.
Leatherman Tool Group, Inc., 121 S. Ct. 1648, 1686 n.11
(2001).

The modern concept of punitive damages is aimed at
punishing a defendant. /d. at 1686. The standards for
imposition of punitive damages have also changed through
the years. Traditionally, courts only imposed punitive
damages for “intentional” conduct. See Schwartz, ¢t al.,
82 Oregon L. Rev. at 36-37. Since the 1960s, however,
with the emergence of mass products liability litigation,
courts have showed a willingness to award punitive
damages for conduct that is less than intentional, e.g.,
conduct described as “willful and wanton,” or “with a
reckless disregard for the safety of consumers.” See id.

Historically, punitive damages were awarded infre-
quently. See Schwartz ef al., 82 Oregon L.R. at 33. In
recent years, however, the size and frequency of punitive
damage awards has grown exponentially. See . at 34.
Indeed, whereas multi-million dollar verdicts were once
unheard of in the United States, several verdicts in the
past five years have exceeded $1 billion. See id. at 36-37.
For example, in October 2002, a Kansas City, Missouri
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jury awarded $2.2 billion in punitive damages to a cancer
patient whose pharmacist diluted drugs to boost profits.
See id. at 37. In July 1999, a Los Angeles, California court
ordered General Motors to pay $4.9 billion to six people
who were injured when their vehicle was rear-ended by a
speeding drunk driver and caught on fire. The trial judge
later reduced the award to $1.2 billion. The case was
settled in 2003 for an undisclosed amount. See id.

Not only has the amount of punitive damage awards
“skyrocketed” in the past few decades (see Haslip, 499 U.S.
at 18), the inconsistency among these awards has wrecked
havoc on the civil justice system. First, it is difficult to
predict whether punitive damages will be submitted for a
jury’s consideration because there is no “bright-line” rule
for determining what evidence is necessary to sustain a
claim for punitive damages. As a result, much is left to
the court’s discretion. Likewise, if a punitive damage
claim is submitted to the jury, ““[t]he difficulty of predicting
whether punitive damages will be awarded by [the] jury
in any particular case and the marked trend toward
astronomically large amounts when they are awarded,
have seriously distorted settlement and litigation processes
and have led to wildly inconsistent outcomes in similar
cases.” Tort Reform Record, available online at the American
Tort Reform Association website, www.atra.org. In short,
the prospect of punitive damages is a “‘wild card” that
often drives unreasonable settlements, particularly in the
context of mass tort litigation.

Responding to the growing concern that punitive
damages were “‘run[ning] wild,” (Haslip, 199 U.S. at 18),
the United States Supreme Court has given substantial
attention to the topic during the past ten years. See State
Farm Mut. Auto. Ins. Co. v. Campbell, 123 S. Ct. 1513 (2003);
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