TransUnion Ruling Should Help Curb DC Consumer Claims

By Cary Silverman and James Muehlberger

While courts in New York and California host most of the nation's class
action litigation targeting food and beverage marketing, one increasingly
popular jurisdiction for similar litigation remains under the radar:
Washington, D.C.

The U.S. Supreme Court's June decision in TransUnion LLC v. Ramirez[1] =
has the potential to either slow or attract more of this litigation in the local
courts in the nation's capital. |

As explored in a new research paper we wrote with Adriana Paris,
published by the U.S. Chamber Institute for Legal Reform,[2] advocacy
groups are increasingly using a unique provision of the D.C.'s consumer
law to advance their policy goals in the courts.
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D.C.'s Consumer Protection Procedures Act, or CPPA, allows individuals
and organizations to bring lawsuits as private attorneys general.[3]

The statute authorizes a public interest or nonprofit organization to bring
claims on behalf of itself, its members, and the general public.[4] The .
statute also provides that an organization may purchase a product to test &

or evaluate for the purpose of bringing a lawsuit.[5] James Muehlberger

Taking advantage of these provisions, a handful of advocacy groups have filed dozens of
lawsuits targeting food and beverage marketing since 2019. Additional CPPA private
attorneys general actions take aim at other consumer products.

A handful of these lawsuits are greenwashing-type claims that challenge whether a
company lives up to its labeling, website or social media representations regarding the use
of environmentally sustainable practices or humane treatment of animals.[6]

For example, a complaint filed in June by the Berkeley, California-based Earth Island
Institute alleges that Coca-Cola Co. cannot represent itself as an environmentally friendly
company until it completely stops selling single-use plastic bottles.[7]

Other common CPPA private attorneys general claims by advocacy groups target products
marketed as "pure," "natural," "clean," or just generally safe, alleging that tests detected
traces of a chemical or some other substance.

These lawsuits assert the presence of "quantifiable amounts"” of methylene chloride in
decaffeinated coffee;[8] glyphosate residue in tea,[9] sandwiches,[10] pet food,[11] and
other products[12]; and heavy metals or BPA in prenatal vitamins,[13] infant formula,[14]
and honey,[15] for example.

In some instances, plaintiffs lawyers have used the CPPA to target practices with little
connection to D.C. For instance, a lawsuit filed by Food & Water Watch relies on the CPPA to
challenge working conditions in pork-producer Smithfield's plants in South Dakota and
several other states during the COVID-19 pandemic.[16] The complaint is premised on
statements made by the company on its website, and through social media and two
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newspaper ads regarding its decision to operate during the pandemic to sustain the nation's
food supply.

Other organizations that bring these types of lawsuits in D.C. include the Organic Consumer
Association, the Clean Label Product Foundation, and GMO Free USA / Toxin Free USA. Filing
these CPPA claims provides an opportunity for the organization to issue press releases,
generate earned media, show value to their membership, and raise money.

By bringing claims on behalf of organizations, plaintiffs lawyers do not need to locate a local
consumer to serve as a plaintiff in the lawsuit who claims to have purchased the product
and experienced a financial loss as a result of a company's marketing.

These CPPA private attorneys general actions do not need to fulfill class certification
requirements and typically seek changes to labeling or business practices. While the
complaints ordinarily do not seek monetary damages, they demand attorneys' fees, expert
witness fees, and costs. Those litigation expenses, combined with the potential for intrusive
discovery and reputational harm, pressure defendants to settle regardless of the merits of
the complaint.

In any CPPA action, a court may grant a motion to dismiss if a plaintiff fails to assert a
plausible claim that reasonable consumers would be misled by the challenged
representation[17] and that this statement would be material to a decision to purchase the
product for a significant number of consumers.[18] Before reaching this question, however,
courts must decide the threshold issue of whether an organization has standing to bring the
claim.

The statute itself provides constraints. The CPPA requires a "sufficient nexus" between an
organization's mission and the consumer interests involved in the lawsuit.[19]

This nexus is absent in some cases, for example, when a group whose mission is to promote
organic agriculture such as the Organic Consumers Association targets the marketing of
products that do not claim to be organic.

In addition, when cases are premised on an organization's testing a product, there must be
some actual testing involved. In Praxis Group v. Coca-Cola Co., the Superior Court of the
District of Columbia said in 2019 that a complaint "must provide more than labels and
conclusions," i.e., taking issue with the nutritional information printed on the label, without
conducting any scientific or physical testing of the product, does not suffice.[20]

Plaintiffs contend that fulfilling the CPPA's minimal statutory requirements is sufficient to
permit a nonprofit or public interest organization to file suit. The U.S. Supreme Court's
Article III jurisprudence, however, requires more.

Article III standing reserves judicial power for cases in which a plaintiff has experienced a
concrete harm caused by the defendant's conduct. An organization can establish Article III
standing by showing that it had to divert significant resources from its programs to respond
to the practice at issue.[21]

To obtain standing as a tester, as the Supreme Court established in Havens Realty v.
Coleman, a groundbreaking 1982 civil rights decision involving housing discrimination, a
plaintiff must show that, due to an unlawful misrepresentation, the plaintiff suffered a
specific injury "in precisely the form the statute was intended to guard against."[22]



In Spokeo v. Robins, the Supreme Court ruled in 2016 that a statutory violation alone is
insufficient to qualify as an injury in fact for Article III standing purposes.[23]

The high court's June decision in TransUnion v. Ramirez reinforces and expands on this
holding, emphasizing that a plaintiff is not automatically granted standing to sue a private
defendant for violation of a statute, such as the CPPA. The violation must concretely harm
the plaintiff to confer standing.[24] "[U]nder Article III, an injury in law is not an injury in
fact."[25]

Article III does not grant unharmed plaintiffs "freewheeling power to hold defendants
accountable for legal infractions."[26] As Justice Clarence Thomas's dissent recognizes,
though, Ramirez "might actually be a pyrrhic victory" for defendants since the decision only
holds that federal courts lack jurisdiction to hear cases in which plaintiffs have not
experienced a real world injury.[27]

While D.C. courts are not bound by the U.S. Constitution's Article III standing requirements,
D.C.'s highest court has specifically ruled in CPPA cases that "this court has followed
consistently the constitutional standing requirement embodied in Article III."[28] The
District of Columbia Court of Appeals has reaffirmed that principle at least three times since
2015.[29]

These rulings are consistent with the intent of the D.C. Council in providing organizational
standing under the CPPA. When the D.C. Legislature amended the CPPA in 2012, it indicated
that it intended "to clarify that the CPPA allows for non-profit organizational standing to the
fullest extent recognized by the District of Columbia Court of Appeals in its past and future
decisions addressing the limits of constitutional standing under Article II1."[30]

Some D.C. Superior Court judges have adhered to Article III injury-in-fact requirements in
CPPA litigation.[31] Others have taken a more relaxed approach to standing than federal
courts, at least at the pleadings stage,[32] or deemed a violation of a statutory right under
the CPPA sufficient to confer standing on an organization.[33]

D.C. courts now face a stark choice. If D.C. follows TransUnion and requires plaintiffs to
show they experienced a concrete injury from an alleged statutory violation, its courts will
help ensure that the CPPA is used in response to actual harm to D.C. consumers.[34]

On the other hand, if D.C. law does not adhere to Article III, its local courts may become
politicized and increasingly used by advocacy groups to promote their agendas,[35]
accelerating the pace of litigation.
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Fund v. Hormel Foods Corp. ‘®, 2019 D.C. Super. LEXIS 7, at *15-18 (Apr. 8, 2019).
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[35] See Frank Cruz-Alvarez & Britta Stamps Todd, Supreme Court Observations:
Transunion v. Ramirez, WLF Legal Pulse, July 9, 2021; Alison Frankel, State Court Will be
Next Frontier for Consumer Class Actions under Federal Law, Reuters, June 28, 2021.


https://advance.lexis.com/api/search?q=2011%20D.C.%20App.%20LEXIS%2022&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2011%20D.C.%20App.%20LEXIS%2022&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2011%20D.C.%20App.%20LEXIS%2022&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2011%20D.C.%20App.%20LEXIS%2022&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2019%20D.C.%20App.%20LEXIS%20115&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2019%20D.C.%20App.%20LEXIS%20115&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2019%20D.C.%20App.%20LEXIS%20115&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2019%20D.C.%20App.%20LEXIS%20115&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2015%20D.C.%20App.%20LEXIS%20442&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2015%20D.C.%20App.%20LEXIS%20442&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2015%20D.C.%20App.%20LEXIS%20442&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2015%20D.C.%20App.%20LEXIS%20442&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2015%20D.C.%20App.%20LEXIS%20442&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2015%20D.C.%20App.%20LEXIS%20442&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2015%20D.C.%20App.%20LEXIS%20285&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2015%20D.C.%20App.%20LEXIS%20285&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2015%20D.C.%20App.%20LEXIS%20285&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2015%20D.C.%20App.%20LEXIS%20285&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2017%20D.C.%20App.%20LEXIS%20397&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2017%20D.C.%20App.%20LEXIS%20397&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2017%20D.C.%20App.%20LEXIS%20397&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2017%20D.C.%20App.%20LEXIS%20397&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2017%20D.C.%20App.%20LEXIS%20397&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2017%20D.C.%20App.%20LEXIS%20397&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2019%20D.C.%20Super.%20LEXIS%207&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2019%20D.C.%20Super.%20LEXIS%207&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2019%20D.C.%20Super.%20LEXIS%207&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2019%20D.C.%20Super.%20LEXIS%207&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2019%20D.C.%20Super.%20LEXIS%207&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2019%20D.C.%20Super.%20LEXIS%207&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2021%20D.C.%20Super.%20LEXIS%207&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2021%20D.C.%20Super.%20LEXIS%207&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2021%20D.C.%20Super.%20LEXIS%207&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2021%20D.C.%20Super.%20LEXIS%207&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2020%20D.C.%20Super.%20LEXIS%2028&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2020%20D.C.%20Super.%20LEXIS%2028&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2020%20D.C.%20Super.%20LEXIS%2028&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2020%20D.C.%20Super.%20LEXIS%2028&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://www.law360.com/companies/j-m-smucker-co
https://advance.lexis.com/api/search?q=2020%20D.C.%20Super.%20LEXIS%2013&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2020%20D.C.%20Super.%20LEXIS%2013&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2020%20D.C.%20Super.%20LEXIS%2013&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2020%20D.C.%20Super.%20LEXIS%2013&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://www.law360.com/companies/r-c-bigelow-inc
https://advance.lexis.com/api/search?q=2011%20D.C.%20App.%20LEXIS%2022&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2011%20D.C.%20App.%20LEXIS%2022&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2019%20D.C.%20App.%20LEXIS%20115&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2019%20D.C.%20App.%20LEXIS%20115&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2015%20D.C.%20App.%20LEXIS%20442&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2015%20D.C.%20App.%20LEXIS%20442&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2015%20D.C.%20App.%20LEXIS%20285&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2015%20D.C.%20App.%20LEXIS%20285&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2017%20D.C.%20App.%20LEXIS%20397&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2017%20D.C.%20App.%20LEXIS%20397&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2019%20D.C.%20Super.%20LEXIS%207&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2019%20D.C.%20Super.%20LEXIS%207&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2021%20D.C.%20Super.%20LEXIS%207&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2021%20D.C.%20Super.%20LEXIS%207&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2020%20D.C.%20Super.%20LEXIS%2028&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2020%20D.C.%20Super.%20LEXIS%2028&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&
https://advance.lexis.com/api/search?q=2020%20D.C.%20Super.%20LEXIS%2013&qlang=bool&origination=law360&internalOrigination=article_id%3D1410513%3Bcitation%3D2020%20D.C.%20Super.%20LEXIS%2013&originationDetail=headline%3DTransUnion%20Ruling%20Should%20Help%20Curb%20DC%20Consumer%20Claims&

